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This Article defends a structural theory of the brutality of the carceral
state. We argue that American penal systems are destined to be inhumane,
barring sweeping changes to the social and economic order of the United
States; and that prison and police abolition are neither sufficient nor
necessary to bring these kinds of changes about.

This theory stands on two premises. First, we defend The Principle of
Less Eligibility, which holds that it is politically infeasible for capitalist
democracies to permit the incentives to defy the law to exceed those to obey
it. As we show, the Principle of Less Eligibility implies that the brutality of
the American carceral state is a symptom of the clustered and concentrated
disadvantage that define the American ghetto.

Second, we show that social policy is bedeviled by what we call The
Efficiency-Feasibility Paradox. Hyper-targeted social programs are a more
efficient way to improve the lives of the least well-off than universal social
policy. But it is politically infeasible for governments to fund hyper-targeted
programs at the scale necessary to eliminate the American ghetto. Abolishing
the American ghetto will require appealing to the interests of a broad
majority.
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Together, The Principle of Less Eligibility and The Efficiency-
Feasibility Paradox imply that an improvement in the prospects of the least
well-off is necessary to redress the brutality of the carceral state and that the
most feasible path toward both goals is social democracy.
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INTRODUCTION

In his 1935 classic, Black Reconstruction in America, W. E. B. Du Bois
argued that abolition meant “not simply abolition of legal ownership of the
slave . . . [but also] the uplift of slaves and their eventual incorporation into
the body civil, politic, and social, of the United States.”' The abolition of
slavery, he argued, required a fundamental reconstruction of the social,
political, and economic order.’

Today, it is common to hear students, academics, and activists call for
the abolition of prisons® and policing.* Abolitionists defend two conclusions
about the carceral state—one pessimistic, and one optimistic. First, they
argue that American prisons and policing are inescapably brutal, for reasons
that can be traced back to the roots of criminal law in securing chattel
slavery.’ Second, abolitionists propose to address the root causes of crime by

! W. E. B. Du Bols, BLACK RECONSTRUCTION IN AMERICA, 1860—1880, at 170 (2012).

2

3 See, e.g., Students for Prison Education, Abolition and Reform (SPEAR), Center for
Civic Engagement, PRINCETON UNIV., https://pace.princeton.edu/get-involved/students-
prison-education-abolition-and-reform-spear [https://perma.cc/BX2R-8CW2] (“[SPEAR] is a
student organization that educates, advocates, and agitates against the carceral state on
Princeton’s campus, in New Jersey, and beyond.”); MARIAME KABA, WE Do THis ‘TiL WE
FREE US: ABOLITIONIST ORGANIZING AND TRANSFORMING JUSTICE (ed. Tamara K. Nopper,
2021) (collecting the writings of a prominent prison-abolitionist organizer and activist);
Mission, CRITICAL RESISTANCE, http://criticalresistance.org/mission-vision/ [https://perma.cc/
V5VX-UF42] (“Critical Resistance seeks to build an international movement to end the prison
industrial complex (PIC) by challenging the belief that caging and controlling people makes
us safe.”); Thomas Ward Frampton, The Dangerous Few: Taking Seriously Prison Abolition
and its Skeptics, 135 HArRv. L. REV. 2013, 2015 n.11 (2022) (presenting a near-exhaustive list
of recent legal scholarship advocating for prison abolition).

4 See, e.g., Demands, Cops OFF CAMPUS COALITION (May 1, 2021), https://copsoff
campuscoalition.com/demands/ [https://perma.cc/KV7V-PN27] (listing the demands of a
student-led coalition that advocates for the abolition of campus policing); Mychal Denzel
Smith, Abolish the Police. Instead, Let’s Have Full Social, Economic, and Political Equality.,
NATION (Apr. 9, 2015), https://www.thenation.com/article/archive/abolish-police-instead-
lets-have-full-social-economic-and-political-equality/ [https://perma.cc/M458-S9T9] (“This
isn’t about getting ‘better’ police, ones who exercise discretion in using force, but getting away
from ‘needing’ police altogether.”); Amna A. Akbar, An Abolitionist Horizon for (Police)
Reform, 108 CALIF. L. REV. 1781, 1786 n.11 (2020) (collecting legal scholarship that pursues
“structural critiques of police,” including police abolitionism).

3 See, e.g., Mariame Kaba, Opinion, Yes, We Mean Literally Abolish the Police, N.Y.
TIMES (June 12, 2020), https://www.nytimes.com/2020/06/12/opinion/sunday/floyd-abolish-
defund-police.html [https://perma.cc/Y2XD-G5DG] (“Enough. We can’t reform the police.”);
Dorothy E. Roberts, Foreword: Abolition Constitutionalism, 133 HARV. L. REV. 1, 43 (2019)
[hereinafter Roberts, Abolition Constitutionalism] (“[R]eforms that correct problems
perceived as aberrational flaws in the system only help to legitimize and strengthen its
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reinvesting the resources spent on the carceral state in social programs.® This
is commonly referred to as “justice reinvestment.”” Thus, like Du Bois before
them,® abolitionists defend a negative ambition (the literal abolition of
prisons and police) and a positive one (the reconstruction of our social order).
Abolitionism today, like abolitionism yesterday, is a positive vision of a more
equal society.” As Mychal Denzel Smith puts it, “When I say, ‘abolish the

operation.”); Allegra M. McLeod, Prison Abolition and Grounded Justice, 62 UCLA L. REV.
1156, 1184 (2015) (“It is insufficient to simply seek to reform the most egregious instances of
violence and abuse that occur in prison while retaining a commitment to prison-backed
criminal law enforcement as a primary social regulatory framework.”); Dorothy E. Roberts,
Constructing a Criminal Justice System Free of Racial Bias: An Abolitionist Framework, 39
CoLuM. HuM. RTs. L. REV. 261, 263 (2008) (“The only explanation for the endurance of these
barbaric practices is their racist function and the only moral remedy is their abolition.”) See
also Connie Hassett-Walker, How You Start is How You Finish? The Slave Patrol and Jim
Crow Origins of Policing, A.B.A. (Jan. 11, 2021), https://www.americanbar.org/groups/
crsj/publications/human_rights magazine home/civil-rights-reimagining-policing/how-you-

start-is-how-you-finish/ [https://perma.cc/2D3H-YBHM] (recounting this history).

® See, e.g., McLeod, supra note 5, at 122526 (describing a strategy of “justice
reinvestment” which envisions redirecting funds from criminal-legal and carceral
administration to other social services); ANGELA Y. DAVIS, ARE PRISONS OBSOLETE? 105-15
(2003); CRITICAL RESISTANCE, REFORMIST REFORMS VS. ABOLITIONIST STEPS IN
PoLicING (2021), https:/staticl.squarespace.com/static/59ead819692ebee25b 72171/
t/5b65cd58758d46d34254122¢/1533398363539/CR_NoCops_reform vs_abolition CRside.
pdf [https://perma.cc/BSUL-7PFP]; Invest-Divest, MOVEMENT FOR BLACK LIVES,
https://m4bl.org/policy-platforms/invest-divest/  [https://perma.cc/U98U-FEX4]; DREAM
DEFENDERS, DEFUND POLICE, REBUILD OUR COMMUNITIES 5 (2020) (available at
https://drive.google.com/file/d/10VIZx6NTIIVAHHAF3EtOJPeORYMZUMXA /view ?usp=s
haring [https://perma.cc/45NW-Z76M].

7 McLeod, supra note 5, at 122526, 1230-32 (using the lens of “justice reinvestment” to
describe abolition as a means toward substantive economic equality in America). The version
of justice reinvestment we refer to here should not be confused with state and federal programs
of the same name, which are designed to collect and evaluate “criminal justice data to design
and implement innovative, data-driven, and comprehensive approaches to reduce crime, cut
recidivism rates, and direct resources toward more cost-effective safety strategies.” Justice
Reinvestment Initiative, URBAN INST., https://www.urban.org/policy-centers/justice-policy-
center/projects/justice-reinvestment-initiative [https://perma.cc/P9SN-HFY3]; BUREAU OF
JUSTICE ASSISTANCE (Dec. 16, 2022), https://bja.ojp.gov/program/justice-reinvestment-
initiative/overview [https://perma.cc/ZYB4-QNXB] (describing a federal program that offers
funding to states to help them engage in “justice reinvestment”).

8 Du Bors, supra note 1. For an example of abolitionists working within this same
framework, see Allegra M. McLeod, Envisioning Abolition Democracy, 132 HARv. L. REV.
1613, 161314 (describing the persistence of Du Bois’s vision of “abolition democracy”);
McLeod, supra note 5, at 1161-62 (crediting Du Bois’ earlier writings and conceptualizing
abolition as “a transformative goal of gradual decarceration and positive regulatory
substitution wherein penal regulation is recognized as morally unsustainable”).

° Dylan Rodriguez, Abolition as Praxis of Human Being: A Foreword, 132 HARV. L. REV.
1575, 1611 (2019) (“Abolition . . . is a fundamentally creative force, even and especially in
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police,” I'm usually asked what I would have us replace them with. My
answer is always full social, economic, and political equality.”"?

The purpose of this article is to clarify how the task of transforming the
carceral state is related to the transformation of society.

Part I of this Article is an extended defense of the abolitionist view that
the brutality of the carceral state has roots in chattel slavery. But we defend
this thesis on different grounds than those often given by abolitionists today.
Abolitionists argue that the institution of chattel slavery reinforced an
ideological imperative to oppress the enslaved and their descendants.''
Because those who design and staff the American carceral state swim in a
society defined by this ideology, they behave in brutal ways.'> We do not
dispute that slavery produced this kind of a culture. But, in this Article, we
identify a structural channel from slavery to the present.

We argue that the economic and political consequences of chattel
slavery in the United States explain the persistence of the American ghetto,'?

those rare historical moments when a definitive destruction of oppressive structures and power
relations appears possible, practical, and capable of catalyzing a (potentially) radically
different social form.”); McLeod, supra note 5, at 1163—-1164 (“An abolitionist framework
requires positive forms of social integration and collective security that are not organized
around criminal law enforcement, confinement, criminal surveillance, punitive policing, or
punishment.”).

10 Smith, supra note 4.

1 See Roberts, Abolition Constitutionalism, supra note 5, at 42-43 (“[TThe prison
industrial complex works effectively to contain and control [B]lack communities as a result
of its structural design.”).

12 See Kaba, supra note 5 (“[When you see a police officer pressing his knee into a
[B]lack man’s neck until he dies, that’s the logical result of policing in America. When a police
officer brutalizes a [B]lack person, he is doing what he sees as his job.”); Roberts, 4bolition
Constitutionalism, supra note 5, at 27 (“Law enforcement continues to enforce the logic of
slave patrols, to view [B]lack people as a threat to the security of propertied [Whites, and to
contain the possibility of [B]lack rebellion.”).

13" Beginning in 16th-century Italy, the term “ghetto” has been used to refer to segregated
neighborhoods inhabited by members of disadvantaged racial, ethnic, or religious minority
groups. See DANA E. KATz, THE JEWISH GHETTO AND THE VISUAL IMAGINATION OF EARLY
MODERN VENICE 2 (2017) (“Ghettoization began in Venice on March 29, 1516, when the
Senate ordered all Jews residing in the city to move behind the walls of the Ghetto Nuovo”™);
Ghetto.  MERRIAM-WEBSTER.COM,  https://www.merriam-webster.com/dictionary/ghetto
[https://perma.cc/BSRA-XL2V]. We follow (with some trepidation) in the tradition of writers
like Kenneth Clark and Tommie Shelby in adopting this usage, as a nod to its historical
lineage, and because no other shorthand adequately captures the phenomenon we want to
analyze here. See generally KENNETH CLARK, DARK GHETTO: DILEMMAS OF SOCIAL POWER
(1965) (examining the systemic forces that perpetuate racial segregation and poverty in urban
African-American communities); TOMMIE SHELBY, DARK GHETTOS: INJUSTICE, DISSENT, AND
REFORM (2018) (giving a philosophical account of the moral and political challenges of Black
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by which we mean the neighborhood-level concentration of various clustered
forms of individual-level disadvantage."* This kind of concentrated and
clustered disadvantage is far more pervasive in the United States than
anywhere else in the advanced capitalist world."> And because, in all
capitalist societies, conditions at the bottom set an upper limit on how

urban poverty). One colleague objected that the term “ghetto” may be offensive insofar as it
is a “pejorative” description of neighborhoods to which residents may be deeply attached. We
think it is important here to distinguish sharply between this use of the term “ghetto” as a noun
that describes disadvantaged neighborhoods from the use of “ghetto” as an adjective or adverb
used to describe people or behaviors. While the latter use is usually pejorative, the former need
not be. We take the nominal form to be evaluative, however, insofar as it implies that both
ghetto residents as individuals and ghettoized communities on the whole are deeply
disadvantaged. We thus use the nominal form of the term “ghetto” as a shorthand way to
acknowledge the multiple interlocking forms of disadvantage that people living in these
neighborhoods face. We do not intend the term to in any way devalue or disrespect residents
or their communities. For a systematic discussion of the conventional nature of semiotic norms
of respect, see generally Benjamin Eidelson, The Etiquette of Equality, 51 PHIL & PUB. AFF.
97 (2023).

14 “Clustered” disadvantage refers to the fact that individual people who are disadvantaged
along one metric (e.g., income) are typically disadvantaged along many other metrics (e.g.,
education, employment, mental and physical health, cultural capital). See JONATHAN WOLFF
& AVNER DE-SHALIT, DISADVANTAGE 134-36 (2007). “Concentrated” disadvantage refers to
neighborhoods or communities in which many disadvantaged people live near one another;
and in which, therefore, the social networks of residents are exclusively or primarily made up
of other similarly disadvantaged people. See Robert J. Sampson, Stephen W. Raudenbush &
Felton Earls, Neighborhoods and Violent Crime: A Multilevel Study of Collective Efficacy,
277 Sc1. 918, 918-19 (1997) (showing that social cohesion and shared expectations for social
control in neighborhoods reduce crime rates); Robert J. Sampson, Patrick Sharkey & Stephen
W. Raudenbush, Durable Effects of Concentrated Disadvantage on Verbal Ability Among
African-American Children, 105 PROC. NAT’L ACAD. ScI. 845, 845-46 (2008). Concentrated
disadvantage at the neighborhood level magnifies the effects of clustered disadvantage at the
individual level. DOUGLAS MASSEY & NANCY DENTON, AMERICAN APARTHEID: SEGREGATION
AND THE MAKING OF THE UNDERCLASS 178-81 (1998); Samuel Cohn & Mark Fossett, Why
Racial Employment Inequality is Greater in Northern Labor Markets: Regional Differences
in White-Black Employment Differentials, 74 SocC. FORCES 511, 511-13 (1995). Ghettos so
defined are not exclusively inhabited by Black people in the United States or elsewhere. Glenn
Firebaugh & Chad R. Farrell, Still Large, but Narrowing: The Sizable Decline in Racial
Neighborhood Inequality in Metropolitan America, 1980-2010, 53 DEMOGRAPHY 139, 140
(2016). But Black people are much more likely to live in ghettos than non-Blacks as a
statistical matter, though the extent to which this is so depends on how one measures the
concentration and clustering of various forms of disadvantage. See RUTH D. PETERSON &
LAUREN J. KRIVO, DIVERGENT SOCIAL WORLDS: NEIGHBORHOOD CRIME AND THE RACIAL-
SPATIAL DIVIDE 53-62 (2010) (discussing the statistical concentrations of poverty,
joblessness, low-wage work, female-headed families, professional workers, and college
graduates in neighborhoods with majority White, majority Black, majority Latino, mixed-
minority, and integrated neighborhoods).

15 See LANE KENWORTHY, SOCIAL DEMOCRATIC CAPITALISM 121-27 (2020) (cataloguing
ways in which the poor in the United States are worse off than in other affluent nations).
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humane prisons and policing can be, the American carceral state is destined
to be brutal so long as the American ghetto persists.'® We call this The
Structural Theory.

The core premise of this theory is The Principle of Less Eligibility. The
Principle of Less Eligibility holds that, as a matter of political feasibility, the
expected returns of a law-defying life cannot be greater than the expected
returns of a law-abiding life in the lowest social stratum of any capitalist
democracy.'” The principle implies that the carceral state will be brutal in any
society where ghettos are rife. This conclusion further implies that, to abolish
prisons and policing as we know them, we must abolish the American ghetto.

Part II of this Article argues that social policy is bedeviled by what we
call The Efficiency-Feasibility Paradox: universal social programs—which
account for most social spending in developed societies—are a relatively
inefficient way to address the needs of the least well-off.'® Hyper-targeted
social programs are much more efficient.'” But it is infeasible for
governments in any capitalist society—especially one in which race-based
chattel slavery has so deeply shaped the ideological landscape—to fund
hyper-targeted social programs at scale.?

The Efficiency-Feasibility Paradox implies that the most feasible path
to abolishing the American ghetto is a social democratic expansion of
universal social programs.’' Justice reinvestment—divesting from the
American carceral state and reinvesting the proceeds—is not a feasible
mechanism for bringing about that kind of change. This is because social
democracy would require an increase in spending that is much larger than
what abolition could achieve. Further, the political basis for social democracy
is larger than the coalition for hyper-targeted justice reinvestment. So the
grounds for optimism about the former are stronger.

16 See infia Sections I.B—1.D.

17" See infra Section 1.B.

18 See infira Section ILA.

19" See infira Section ILB.

20 See id.

2l In this regard, our argument is in line with those of many past celebrated scholars and
reformers. See, e.g., RANDOLPH & RUSTIN, supra note 13 at 6; WILLIAM JULIUS WILSON, THE
TRULY DISADVANTAGED 163—65 (1987) [hereinafter WILSON, THE TRULY DISADVANTAGED]
(arguing that “the problems of the ghetto underclass can be most meaningfully addressed by
a comprehensive program that combines employment policies with social welfare policies and
that features universal as opposed to race- or group-specific strategies”); OTTO KERNER ET AL.,
REPORT OF THE NATIONAL ADVISORY COMMISSION ON CIVIL DISORDERS 229-63 (1968)
(available for download at https://www.ojp.gov/ncjrs/virtual-library/abstracts/national-
advisory-commission-civil-disorders-report) (recommending expansions of employment
opportunities, education, housing, and social welfare programs).
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The Principle of Less Eligibility implies that criminal justice reform will
face sharp limits while ghettos persist. It thus constitutes a defense of the
pessimism that motivates abolitionism, though for different reasons than
those found in most abolitionist theory. Meanwhile, The Efficiency-
Feasibility Paradox entails that justice reinvestment cannot abolish the
American ghetto. Thus, together, The Principle of Less Eligibility and The
Efficiency-Feasibility Paradox show that social democracy is the most
promising path to ending the brutality of the American carceral state.

I. THE STRUCTURAL THEORY

If the prison does not underbid the slum in human misery, the slum will empty and the
prison will fill.

Why is it that prisons and police are so inhumane? In this section, we
defend the conclusion that the persistence of the ghetto explains the brutality
of the carceral state. We call this The Structural Theory.

Our defense of The Structural Theory proceeds in three steps. First, we
canvas the most important ways in which prisons and policing in the United
States are brutal and dehumanizing. Second, we defend The Principle of Less
Eligibility, which holds that the expected returns of a law-defying life cannot
be greater than the expected returns of a law-abiding life in the lowest social
stratum of any capitalist democracy. Third, we review the extensive
empirical evidence that the expected returns of a law-abiding life for young
men at the bottom of the American social structure are meager. So long as
the American ghetto persists, we conclude, prisons and policing in the United
States will remain brutal.

The Structural Theory yields a familiar abolitionist conclusion: absent
social transformation, criminal justice reform cannot progress beyond an
upper limit. And while it is outside the scope of this paper to be precise about
where this upper limit lies, we suspect that it falls well below the level that
reformers or abolitionists would consider humane—for example, what we
see in the criminal legal systems of the Scandinavian social democracies.

But the Structural Theory is also different from the argument that
abolitionists #ypically use to defend their pessimism about the upper limits of
criminal justice reform. In our view, the persistence of today’s American
ghetto is sufficient to explain the inhumanity of the carceral state, even in the
absence of individually racist or otherwise unjustly motivated criminal legal
officials.

22 George Bernard Shaw, Preface to SIDNEY WEBB & BEATRICE WEBB, ENGLISH PRISONS
UNDER LOCAL GOVERNMENT xi (1922).
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A. THE BRUTALITY OF THE CARCERAL STATE

Penal systems in all developed societies share some fundamental
characteristics.”® Incarcerated people are physically confined in jails or
prisons where they are deprived of their liberty and separated from their
families and friends.** Those who end up in jail or prison tend to come from
disadvantaged backgrounds.*® Further, in order to incarcerate people, penal
systems use coercion and physical force to arrest and incarcerate people
suspected in, charged with, or convicted of crime. Typically, the agents of
this coercive force are the police.

Yet prisons in the United States are particularly inhumane. As we detail
below, American prisons exhibit high levels of violence, material discomfort,
surveillance, and monotony. And American police are especially likely to be
violent in their encounters with civilians, for which they are often legally and
politically unaccountable.

1. Overcrowding and Material Discomfort

U.S. prisons tend to be overcrowded.”’ In the years leading up to the
pandemic, prisons across the country regularly operated at or above their
official operating capacities,”® resulting in the rapid spread of the coronavirus
among inmates and prison staff alike.”” And though more recent data are not

23 See DAVID SKARBEK, THE PUZZLE OF PRISON ORDER: WHY LIFE BEHIND BARS VARIES
AROUND THE WORLD 5 (2020) (“[T]he basic features of a prison are essentially the same
regardless of where we look. . . . All prison systems are based on coercion, and prisoners have
no voluntary exit option.”).

24 SKARBEK, supra note 23, at 5.

¥ 1d

26 Policing, by contrast, does not depend on incarceration in the same way. Early modern
societies, and indeed antebellum America, had various forms of policing before incarceration
became the prevailing mode of punishment. See Eric H. Monkkonen, History of Urban Police,
15 CRIME & JUST. 547, 549 (1992) (describing practices of the early American “constables”
who were mainly charged with hauling disputants into court).

27 See Jonathan Simon, The New Overcrowding, 48 CONN. L. REv. 1191, 1193-98 (2016)
(describing the history of prison overcrowding in the U.S.).

28 See Ryan Spohn & Melanie Kiper, State Prison Overcrowding and Capacity Data, U.
NEBRASKA OMAHA (May 3, 2020), https://www.unomaha.edu/college-of-public-affairs-and-
community-service/governing/stories/state-prison-overcrowding-and-capacity-data.php
[https://perma.cc/HCID-3U2M] (providing capacity data state-by-state for the years 2017—
2019).

2 Gregory Hooks & Wendy Sawyer, Mass Incarceration, COVID-19, and Community
Spread, PRISON PoL’y INITIATIVE (Dec. 2020), https://www.prisonpolicy.org/reports/
covidspread.html [https://perma.cc/TO9TN-NWCV] (finding that overcrowded prisons
“quickly led directly to an increase in COVID-19 cases, not just inside correctional facilities,
but in the communities and counties that surround them”).
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available, it is fair to guess that today’s prisons are no more spacious.’® This
form of close-quartered living multiplies negative interactions among
inmates, leading to higher rates of interpersonal violence, suicide, and drug
use.’!

Material comforts are few and far between. Some prisons are sweltering
hot, others freezing cold.*? Prison food is both unhealthy and unappetizing.**
Poor sanitation and lack of access to health services leads to the spread of
sickness and disease.** Taken together, these harsh conditions lead to
hastened deterioration of mental and physical health.*

2. Idleness and Isolation

The majority of inmates’ time is spent idle, mostly in the same cells or
dormitories where they sleep.*® Fewer than half of jail and prison inmates
participate in any formal programming.’” In some “supermax” facilities,
prisoners spend twenty-three hours a day in their tiny cells, “deprived of
almost any environmental or sensory stimuli and of almost all human
contact,” though the lights stay on throughout the night.*®

30 California, for example, had long operated its prisons around 200% capacity until the
U.S. Supreme Court upheld an order to reduce overcrowding on constitutional grounds. See
Brown v. Plata, 563 U.S. 493, 502 (2011). Despite receiving this order in 2009, it took the
state until 2015 to reduce its population density to the 137.5% capacity ceiling required by the
Court. See Simon, supra note 27, at 1196 n.21.

31 See Craig Haney, Prison Effects in the Era of Mass Incarceration, PRISON J. 9-10
(2012) (summarizing the negative impacts of overcrowded imprisonment).

32 See Jamiles Lartey, Why Record Heat Can Be Deadlier in Prisons, MARSHALL PROJECT
(Sept. 10, 2022, 12:00 PM), https://www.themarshallproject.org/2022/09/10/why-record-
heat-can-be-deadlier-in-prisons [https://perma.cc/X2TP-HUKT]; Annie Correal, No Heat for
Days at a Jail in Brooklyn Where Hundreds of Inmates are Sick and ‘Frantic’, N.Y. TIMES
(Feb. 1, 2019), https://www.nytimes.com/2019/02/01/nyregion/mdc-brooklyn-jail-heat.html
[https://perma.cc/XR7Y-NPAS].

33 Mariel A. Marlow, Ruth E. Luna-Gierke, Patricia M. Griffin & Antonio R. Vieira,
Foodborne Disease QOutbreaks in Correctional Institutions—United States, 1998-2014,
107 AM. J. PuB. HEALTH 1150, 1153 (2017) (finding that incarcerated persons suffer a
disproportionate number of outbreak-associated foodborne illnesses).

34 See Morgan Maner, Marisa Omori, Lauren Brinkely-Rubinstein, Curt G. Beckwith &
Kathryn Nowotny, Infectious Disease Surveillance in U.S. Jails: Findings from a National
Survey, PLOS ONE, Aug. 25, 2022, at 1-2 (finding that overcrowding, poor ventilation, and
delays in access to medical care contribute to the spread of infectious diseases in prisons and
jails).

35 JEREMY TRAVIS, BRUCE WESTERN & STEVE REDBURN, THE GROWTH OF INCARCERATION
IN THE UNITED STATES: EXPLORING CAUSES AND CONSEQUENCES 200-01 (2014).

36 See Christopher Wildeman, Maria D. Fitzpatrick & Alyssa W. Goldman, Conditions of
Confinement in American Prisons and Jails, 14 ANN. REV. L. & Soc. Sct. 29, 37 (2018).

1

3% Wilkinson v. Austin, 545 U.S. 209, 214 (2005).
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One of the main forms of internal discipline in American prisons is
solitary confinement—Ilocking people up in tiny cells for up to twenty-four
hours a day without natural light or contact with others.** On any given day,
an estimated 80,000 people are locked in segregation units.** Many spend
months or years in this state of complete isolation.* Decades of research
documents the devastating toll this form of sanction takes on the mental
health of American inmates.*” International law and human rights bodies
have consistently advised against prolonged solitary confinement.*> But the
federal courts have continued, with some limited exceptions,** to uphold its
constitutionality.* In Farmer v. Brennan, the Supreme Court held that prison
conditions only violate the Eighth Amendment’s prohibition against “cruel
and unusual” punishment if an inmate shows that prison officials were
“deliberately indifferent” to a “substantial risk of serious harm.”*® And the
Prison Litigation Reform Act (PLRA), which President Bill Clinton signed

39 Peter Scharff Smith, The Effects of Solitary Confinement on Prison Inmates: A Brief
History and Review of the Literature, 34 CRIME & JUST. 441, 448 (2006).

40 Andrea Fenster, New Data: Solitary Confinement Increases Risk of Premature Death
After Release, PRISON POL’Y INITIATIVE (Oct. 13, 2020), https://www.prisonpolicy.org/blog/
2020/10/13/solitary mortality risk/ [https://perma.cc/VQS5T-VMNX].

41 COMM’N ON SAFETY & ABUSE IN AMERICA’S PRISONS, CONFRONTING CONFINEMENT 53
(2006).

42 See, e.g., Stuart Grassian, Psychopathological Effects of Solitary Confinement, 140 Am.
J. PSYCHIATRY 1450, 1451-53 (1983) (finding that inmates experiencing solitary confinement
suffer from a major form of psychiatric syndrome); Craig Haney, Mental Health Issues in
Long-Term Solitary and “Supermax” Confinement, 49 CRIME & DELINQ. 124, 13045 (2003)
(discussing the unique health impacts of long-term and “supermax” solitary confinement).

43 See Jules Lobel, Prolonged Solitary Confinement and the Constitution, 11 U. PA. J.
ConsT. L. 115, 122-25 (2008) (noting the disapproval of solitary confinement from the U.N.
Committee Against Torture, European Court of Human Rights, and European Committee for
the Prevention of Torture).

44 See, e.g., Ruiz v. Johnson, 37 F. Supp. 2d 855, 914-15 (S.D. Tex. 1999), rev’d in part
on other grounds sub nom. Ruiz v. United States, 243 F.3d 941 (5th Cir. 2001). The District
Court found that a “systemic pattern of extreme social isolation and reduced environmental
stimulation” in the most restrictive levels of administrative segregation in the Texas prison
system was “the cause of cruel and unusual pain and suffering by inmates,” and thus violated
the Constitution.

4 See, e.g., Madrid v. Gomez, 889 F. Supp. 1146, 126066 (N.D. Cal. 1995) (finding that
solitary confinement in the Pelican Bay prison in California impose a risk of psychological
trauma on inmates, but that this risk was not enough to support a “per se” violation of the
Eighth Amendment). The Madrid court did, however, find that locking inmates with serious
pre-existing mental illnesses in solitary confinement would violate the Eighth Amendment,
and other courts have followed that precedent. See, e.g., Ruiz v. Johnson, 37 F. Supp. 2d 855,
915 (S.D. Tex. 1999) (finding that conditions of confinement in Texas prisons violated the
Eighth Amendment due to inadequate medical care, excessive use of force by prison staff,
overcrowding, and lack of protection from violence).

46 Farmer v. Brennan, 511 U.S. 825, 828-29 (1994).
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into law in 1996, bars prisoners from bringing civil rights claims for mental
or emotional injuries without a prior showing of physical injury.*” These
barriers make it practically impossible for inmates to challenge the legality
of their confinement in segregation units.

Even those who are incarcerated in the “general population” of
American prisons are isolated from the most important people in their lives.
American prisons are often located in rural areas far from the urban centers
and inner-ring suburbs where most inmates are from.** Many inmates are
parents, but contact with children is rare.*’ Prisons use private telephone and
internet service providers that charge inmates and their families exorbitant
fees for phone calls.”® These overlapping burdens alienate inmates from their
most meaningful interpersonal connections.”’

47 42 US.C. § 1997¢(e).

48 See Michael A. Burayidi & Mamadou Coulibaly, Image Busters: How Prison Location
Distorts the Profiles of Rural Host Communities and What Can Be Done About It, 23 ECON.
DEvV. Q. 141, 141 (2004) (describing how over half of the country’s inmates are housed in rural
prisons); Edward L. Glaeser & Bruce Sacerdote, Why Is There More Crime in Cities?, 107 J.
PoL. EcoN. 225, 225-26 (1999) (charting the longstanding correlation between urban
environments and high volume of crime).

49 See generally Julie Poehlmann-Tynan & Kaitlyn Pritzl, Parent-Child Visits When
Parents Are Incarcerated in Prison or Jail, in HANDBOOK ON CHILDREN WITH INCARCERATED
PARENTS 131-47 (J. Mark Eddy & Julie Poehlmann-Tynan eds., 2019) (detailing the difficulty
and infrequency of child-parent visits in prison).

50 See Peter Wagner & Wanda Bertram, State of Phone Justice 2022, PRISON PoL’Y
INITIATIVE  (Dec.  2022),  https://www.prisonpolicy.org/phones/state_of phone justice
2022.html [https://perma.cc/FE9E-TYVB] (“[J]ails and prisons often choose their telecom
providers on the basis of which company will pay the facility the most money in kickbacks.”);
Victoria Law, Captive Audience: How Companies Make Millions Charging Prisoners to Send
An Email, WIRED (Aug. 3, 2018, 7:00 AM), https://www.wired.com/story/jpay-securus-
prison-email-charging-millions/ [https://perma.cc/FW46-RYTH]. President Biden recently
signed the Martha Wright-Reed Just and Reasonable Communications Act into law, which
clarifies the FCC’s ability to set rate caps on in-state phone and video calls. The effects this
law will have on actual call rates remains to be seen. For more discussion, see Wanda Bertram,
Since You Asked: What's Next for Prison and Jail Phone Justice Now that the Martha Wright-
Reed Just and Reasonable Communications Act is Law?, PRISON POL’Y INITIATIVE (Jan. 19,
2023),  https://www.prisonpolicy.org/blog/2023/01/19/martha-wright-reed-act/  [https:/
perma.cc/8F7P-MDY?9].

5L ¢f William D. Bales & Daniel P. Mears, Inmate Social Ties and the Transition to
Society: Does Visitation Reduce Recidivism?, 45 J. RSCH. CRIME & DELINQ. 287, 311-12
(2008) (conducting a meta-analysis of studies generally showing prisoners with more
visitation contacts were less likely to recidivate).
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3. Surveillance and Micromanagement

American inmates are intensely surveilled and micromanaged.’* As the
following paragraphs show, inmates’ lack of privacy is often justified on the
grounds of security. But research suggests that inmates and corrections
officers are also entangled in an ongoing “us versus them” struggle, of which
privacy is a common casualty.”® Indeed, prison officials use ostensibly
random “shakedown” searches to target inmates who cause trouble,
sometimes pitting other inmates against them through blackmail-like
schemes made possible by rampant-but-forbidden possession of
contraband.’*

The law of privacy offers little protection against even the most invasive
searches. In Florence v. Board of Chosen Freeholders, the Supreme Court
held that corrections officials may subject people who have been arrested to
invasive strip searches—forcing them to bend over, lift their genitals, and
“squat and cough”—even if they are suspects in investigations of minor
offenses, and even if there is no reason to think they are carrying contraband
of any kind.> Cavity searches of this kind are routine.>®

Angela Davis urges us “[to] think more deeply about the very powerful
and profound extent to which such practices inform the kind of democracy
we inhabit today.””’ As she puts it, “[aJny woman capable of imaging
herself—not the other, but rather herself—searched in such a manner will
inexorably experience it as sexual assault. But since it occurs in prison,
society assumes that this kind of assault is a normal and routine aspect of
women’s imprisonment and is self-justified by the mere fact of
imprisonment.”*® What Davis says about institutionalized violence against
women applies to all prisoners, none of whom are spared these indignities.*’

32 See GRESHAM M. SYKES, THE SOCIETY OF CAPTIVES: A STUDY OF A MAXIMUM SECURITY
PRISON 149-56 (1958) (detailing the routine of incarcerated people in a New Jersey state
prison).

53 See Sarah J. Tracy, The Construction of Correctional Officers: Layers of Emotionality
Behind Bars, 10 QUAL. INQ. 509, 528-29 (2004) (reporting the joys that certain COs feel upon
“catching” or “busting” inmates who violate prison policies).

3% See id. at 526.

33 Florence v. Bd. of Chosen Freeholders, 566 U.S. 318, (2012) (“Correctional officials
have a legitimate interest, indeed a responsibility, to ensure that jails are not made less secure
by reason of what new detainees may carry in on their bodies.”).

56 JosHUA M. PRICE, PRISONS AND SOCIAL DEATH 9 (2015); see also id. at 4248
(describing the overlapping violations of sexual autonomy caused by strip searches, cavity
searches, and intentional sexual harrassment and assault).

57 ANGELA Y. DAVIS, ABOLITION DEMOCRACY 47 (2005).

¥ 1d.

3 See PRICE, supra note 56, at 43—46.
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4. Prison Violence and Rape

Given the incentives of both corrections officers and inmates
themselves, violence in prison is underreported.® It is uncontroversial that
American jails and prisons are extremely violent places.®’ Rape and sexual
abuse are rampant.” Around 40% of jail and prison inmates sleep in open
dormitories, a system which increases opportunities for public
victimization.®

The state rarely holds prison officials accountable for allowing rape and
violence to occur.** And the best protection they can offer, in most cases, is
to lock vulnerable inmates in segregation.> This incentivizes inmates to
commit disciplinary infractions to escape the general population unit, which
can hurt their eligibility for parole or resentencing.®®

0 See Allison M. Schenk & William J. Fremouw, Individual Characteristics Related to
Prison Violence: A Critical Review of the Literature, 17 AGGRESSION & VIOLENT BEHAV. 430,
431 (2012) (citing different sources suggesting violence is underreported in prisons); see also
LEE H. BOWKER, PRISON VICTIMIZATION 2-3 (1980) (describing the first studies trying to
estimate the prevalence of rape in male prisons).

61 See Ben Gifford, Prison Crime and the Economics of Incarceration, 71 STAN. L. REV.
71, 123-28 (2019) (estimating the homicide, rape, and aggravated assault rates in American
prisons).

2 See EMILY D. BUEHLER, BUREAU OF JUSTICE STATISTICS, NCJ 304834, SUBSTANTIATED
INCIDENTS OF SEXUAL VICTIMIZATION REPORTED BY ADULT CORRECTIONAL AUTHORITIES,
20162018, at 6 (2023), https://bjs.ojp.gov/document/sisvracal618.pdf [https://perma.cc/
FJ8C-TNW?7]; ALLEN J. BECK, BUREAU OF JUSTICE STATISTICS, NCJ 245694, PREA DATA
COLLECTION ACTIVITIES 2014, at 3 (2014), https://bjs.ojp.gov/content/pub/pdf/pdcal4.pdf,
[https://perma.cc/JYK3-NSG3]; ALLEN J. BECK & JESSICA STROOP, BUREAU OF JUSTICE
StATISTICS, NCJ 250752, PREA DATA COLLECTION ACTIVITIES 2017, at 2 (2017),
https://bjs.ojp.gov/content/pub/pdf/pdcal 7.pdf [https://perma.cc/BAB7-QPWC]; ALLEN J.
BECK, MARCUS BERZOFSKY, RACHEL CASPAR & CHRISTOPHER KREBS, BUREAU OF JUSTICE
STATISTICS, NCJ 241399, SEXUAL VICTIMIZATION IN PRISONS AND JAILS REPORTED BY
INMATES 2011-12, at 6 (2014), https://bjs.ojp.gov/library/publications/sexual-victimization-
prisons-and-jails-reported-inmates-2011-12-update [https://perma.cc/V3P3-EFVZ].

14

64 See Sarah Geraghty & Melanie Velez, Bringing Transparency and Accountability to
Criminal Justice Institutions in the South, 22 STAN. L. & PoL’Y REv. 455, 458-70 (2011)
(describing different ways criminal justice actors resist transparency and accountability in
prison operation).

85 See Shira E. Gordon, Solitary Confinement, Public Safety, and Recidivism, 47 U. MICH.
J.L. REFORM 495, 496 (2014) (describing the use of “protective custody,” which differs from
solitary confinement in name and purpose only).

6 See Christopher Wildeman, Maria D. Fitzpatrick & Alyssa W. Goldman, Conditions of
Confinement in American Prisons and Jails, 14 ANN. REV. L. & Soc. Sct. 29, 37 (2018).
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5. Police Violence

Police officers kill around 1,000 people a year in the U.S.*” This
violence is highest in the least advantaged census tracts in the United States.®®
And cross-national comparisons suggest that American policing is
particularly brutal: rates of civilian killing are around twenty-five times the
rate of other developed countries.®’

Non-lethal forms of police violence and brutality are also
commonplace.”” In 2020, around one million U.S. residents—
disproportionately Black—reported that police officers either threatened or
used force against them.”' Extreme cases are egregious. For example,
Chicago police commander Jon Burge, along with a group of officers he
called the “midnight crew,” ran a systematic regime of torture through the
“70s and ‘80s—shackling suspects in dark rooms and subjecting them to
beatings, rape, electric shock, and racial abuse, eliciting numerous false
confessions.”” Though Burge eventually spent four years in prison for
obstruction of justice and perjury, he never faced legal consequences for the

67 1,151 People Have Been Shot and Killed by Police in the Past 12 Months, WASH. POST
(June 30, 2024), https://www.washingtonpost.com/graphics/investigations/police-shootings-
database/ [https://perma.cc/FD8Q-24Q8].

68 See Justin M. Feldman, Sofia Gruskin, Brett A. Coull & Nancy Kriger, Police-Related
Deaths and Neighborhood Economic and Racial/Ethnic Polarization, United States, 2015—
2016, 109 AMm. J. PuBLIC HEALTH 458, 460 (2019) (showing that the rate of police-related
deaths increases with any of six standard measures of deprivation, including income and racial
privilege).

" American police officers kill civilians at a rate of 33.5 per 10 million people. The
median rate in a selection of other developed countries for which reliable data has been
compiled is 1.3 per 10 million people. Alexi Jones & Wendy Sawyer, Not Just “A Few Bad
Apples”: U.S. Police Kill Civilians at Much Higher Rates than Other Countries, PRISON POL’Y
INITIATIVE (June 5, 2020), https://www.prisonpolicy.org/blog/2020/06/05/policekillings/
[https://perma.cc/JFOF-GFWA]. For calculations and to replicate results, see Christopher
Lewis & Adaner Usmani, Abolition of What?, GITHUB, https://github.com/ausmani23/aow
[hereinafter Replication Files].

70 See Amna A. Akbar, An Abolitionist Horizon for (Police) Reform, 108 CALIF. L. REV.
1781, 1795 n.50 (2020) (collecting sources).

"L See Susannah N. Tapp & Elizabeth J. Davis, Contacts Between Police and the Public,
2020, U.S. DEP’T OF JUSTICE, OFFICE OF JUSTICE PROGRAMS, NCJ 304527, SPECIAL REPORT 5
(2022).

2 John Conroy, House of Screams, READER (Jan. 26, 1990), https:/chicago
reader.com/news-politics/house-of-screams/  [https://perma.cc/78DU-WFYX];  Chicago
Police Torture Archive, INVISIBLE INST. (Jan. 20, 2023), https://chicagopolicetorture
archive.com/about [https://perma.cc/HP3G-5WZB].
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criminal acts of torture he committed, and he earned a police pension until
his death in 2018."

6. Targeted Fines and Fees

American police departments and courts in cash-strapped municipalities
often focus their attention on generating revenue rather than promoting
public safety.”* A 2014 Department of Justice report found that the Ferguson,
Missouri police department systematically targeted Black citizens for traffic
violations and other public-order offenses to collect the fines and fees that
funded municipal services.”” Many other cities employ similar tactics to
generate revenue.”® This focus on collecting revenue can have spiraling
consequences, as police officers are pressured to issue more citations to climb
the career ladder. This leads them to make more stops and arrests, which can
in turn lead to elevated rates of police violence and incarceration.”’

7. Barriers to Accountability

Some scholars are optimistic that it is possible to meaningfully reduce
police misconduct.” But the legal obstacles to police accountability loom
large. Police officers enjoy the benefits of the doctrine of qualified immunity,

3 Chicago Police Torture Archive, INVISIBLE INST. (Jan 20, 2023), https://
chicagopolicetorturearchive.com/about [https://perma.cc/453L-2TDS].

"4 Wayne A. Logan & Ronald F. Wright, Mercenary Criminal Justice, 2014 U. ILL. L.
REV. 1175,1185-96 (surveying the growing reliance of courts and other criminal legal system
actors on “legal financial obligations™ as revenue sources); see also ALICIA BANNON, MITALI
NAGRECHA & REBEKAH DILLER, BRENNAN CTR. FOR JUSTICE, CRIMINAL JUSTICE DEBT: A
BARRIER TO REENTRY 7 (2010) (“Across the country, individuals face an increasing number
of ‘user fees’ as part of their criminal cases. These fees are often imposed on top of other
forms of criminal justice debt, such as fines and restitution, and can add up to staggering
totals.”).

75 U.S. DEP’T OF JUSTICE CIVIL RIGHTS DIv., INVESTIGATION OF THE FERGUSON POLICE
DEPARTMENT 9-10 (2015).

76 See, e.g., Matthew Shaer, How Cities Make Money by Fining the Poor, N.Y. TIMES (Jan.
8, 2019), https://www.nytimes.com/2019/01/08/magazine/cities-fine-poor-jail.html [https://
perma.cc/438V-EU9A] (discussing such revenue-raising practices in Corinth, Mississippi).

77 See Devon W. Carbado, Blue-on-Black Violence: A Provisional Model of Some of the
Causes, 104 Geo. L.J. 1479, 1504-05 (2016) [hereinafter Carbado, Blue-on-Black Violence)
(“[R]evenue generation creates both a primary market and a secondary market for police
violence. The issuance of the initial citation (the primary market) and the stopping of people
to enforce a warrant based on that citation (the secondary market) are police contact events
that can culminate in violence.”).

8 See, e.g., John Rappaport, How Private Insurers Regulate Public Police, 130 HARV. L.
REV. 1539, 1596-98 (2017) (offering reasons to believe that police liability insurance could
effect meaningful changes within police agencies nationwide).
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which protects them from most civil claims.”” And when courts do award
civil damages, local governments—rather than police departments or police
officers—foot the bill.** Officers who are fired for misconduct often find
work in other departments. And they are more likely than their colleagues to
have complaints filed against them or to be fired again.®!

But more often, police officers use violence in perfect conformity with
the law. The Supreme Court’s interpretation of the Fourth Amendment
(which ostensibly protects people from unreasonable searches and seizures)
provides a legal justification for police violence in a wide range of contexts.*
Fourth Amendment doctrine even gives police officers legal cover for
selectively targeting Black people for investigation and arrest.** In Whren v.
United States, for instance, the Court held that a police officer’s true motives
for a traffic stop are not subject to judicial scrutiny, so long as probable cause
for some illegal conduct existed.®

Since the mid-century, courts have systematically deferred to police
“expertise,” expanding the authority of the police across multiple areas of
law.® Disciplinary procedures are determined in the collective bargaining
process and police union contracts often get in the way of holding officers

7 See Pierson v. Ray, 386 U.S. 547, 555 (1967) (“A policeman’s lot is not so unhappy
that he must choose between being charged with dereliction of duty if he does not arrest when
he had probable cause, and being mulcted in damages if he does.”); Joanna C. Schwartz, How
Qualified Immunity Fails, 127 YALEL.J. 2,2 (2017).

80" Carbado, Blue-on-Black Violence, supra note 77, at 1522-23.

81 Bun Grunwald & John Rappaport, The Wandering Officer, 129 YALE L.J. 1676, 1687
(2020).

82 See Carbado, Blue-on-Black Violence, supra note 77, at 150508 (listing a number of
police actions held to be “reasonable” for purposes of the Fourth Amendment); Devon W.
Carbado, From Stop and Frisk to Shoot and Kill: Terry v. Ohio’s Pathway to Police Violence,
64 UCLA L. REv. 1508, 1551 (2017) (“[T]he stop-and-frisk doctrine is an important part of
the police violence problem because that body of law allows police officers to force
engagements with African Americans based on little or no justification.”); “”’Alice Ristroph,
The Constitution of Police Violence, 64 UCLA L. REv. 1182, 1189 (2017) (“It is doubtful
whether Fourth Amendment doctrine’s permissiveness of police violence maximizes officer
safety or public safety, and the broad authority to use force clearly puts suspects in peril.”).

8 Devon W. Carbado, From Stopping Black People to Killing Black People: The Fourth
Amendment Pathways to Police Violence, 105 CALIE. L. REvV. 125, 128-31, 162-63 (2017);
see also Paul Butler, The System is Working the Way it is Supposed to: The Limits of Criminal
Justice Reform, 104 Geo. L.J. 1419, 1453 (2016) (discussing the cover provided by the
Supreme Court in Whren v. United States, 517 U.S. 806 (1996), for police to racially profile).

¥ Whren, 517 U.S. at 813.

85 See Anna Lvovsky, The Judicial Presumption of Police Expertise, 130 HARV. L. REV.
1995, 2034-36 (2017) (describing the Supreme Court’s burgeoning reliance on police
expertise in various Fourth Amendment contexts, beginning with Terry v. Ohio, 392 U.S. 1
(1968)).
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accountable for abusive conduct.*® Internal affairs units review most
excessive use of force complaints.*’” But police departments deter citizens
from filing such complaints, fail to investigate them, and conduct biased
investigations that rarely end in any serious disciplinary sanctions for
officers—even those found guilty of seriously abusive forms of
misconduct.®®

B. THE PRINCIPLE OF LESS ELIGIBILITY

We have established, then, that prisons and policing in the United States
are inhumane. The immediate question is why. Our answer lies in what we
have been calling The Structural Theory.

The central pillar of this theory is The Principle of Less Eligibility.*’
Stated simply, this principle holds that the stable reproduction of a capitalist
society requires that a life of crime be less attractive than the life of the law-
abiding poor. Any society which falls foul of this principle will be pressured
into respecting it.”’

One of the early formulators of this idea was the Marxist criminologist
Georg Rusche. In an essay originally published in 1933, Rusche wrote that
“if penal sanctions are supposed to deter [the lower strata] from crime in an
effective manner, they must appear even worse than the strata’s present living

8 Dhammika Dharmapala, Richard McAdams & John Rappaport, Collective Bargaining
and Police Misconduct, 38 J.L. ECON. & ORG. 1, 3 (2022) (“Of greatest relevance, many
scholars draw upon case studies to argue that unions impede progressive policy reform and
one scholar observes a positive correlation between union-secured procedural protections of
police and police abuses.”); Stephen Rushin, Police Union Contracts, 66 DUKE L.J. 1191,
1191-92 (2017) (empirically demonstrating that “police departments internal disciplinary
procedures, often established through the collective bargaining process, can serve as barriers
to officer accountability™).

87 MATTHEW J. HicKMAN, BUREAU OF JUSTICE STATISTICS, CITIZEN COMPLAINTS ABOUT
PoLICE USE OF FORCE 4-5 (2006).

88 See Rachel Moran, Ending the Internal Affairs Farce, 64 BUFF. L. REV. 837, 85468
(2016).

8 The Principle has existed in the literature in various forms since the Victorian era.
Edward W. Sieh, Less Eligibility: The Upper Limits of Penal Policy, 3 CRIM. JUST. POL’Y.
REV. 159, 162 (1989) (crediting Jeremy Bentham for the Principle). For additional discussions
and applications of the Principle, see generally Sieh, supra at 160; Ahmed White, The Concept
of “Less Eligibility” and the Social Function of Prison Violence in Class Society, 56 BUFF. L.
REV. 737, 739 (2008); FRANCOIS BONNET, THE UPPER LiMIT: HOW LOW-WAGE WORK DEFINES
PUNISHMENT AND WELFARE 10 (2019).

9 See id. and cited sources. The English word “eligible” comes (probably via Middle
French) from the Latin eligibilis, meaning ‘“choosable” or “desirable” (cf. “eligible
bachelor”)—hence the principle of less “eligibility.” See Eligible, MERRIAM-WEBSTER,
https://www.merriam-webster.com/dictionary/eligible [https://perma.cc/AG4L-VNMB].
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conditions.””! Rusche cited The Principle of Less Eligibility to explain the
history of punishment in Europe over several hundred years. When labor was
scarce and living standards high, Rusche observed that punishment was
lenient.”” But “as the price paid for labor decreased, the value set on human
life became smaller and smaller,” and so punishment grew more spectacular
and severe.” In the years since Rusche’s essay (and a subsequent book co-
authored with Otto Kircheimer), others have cited the Principle to explain
penal policy around the world.”*

The French sociologist Frangois Bonnet offers a recent defense of the
principle which, unlike Rusche’s original formulation, accommodates the
rise of the welfare state. As Bonnet argues, modern societies require most
people to play by their rules: to show up to work and to respect the
distribution of property.”” Bonnet explains further:

For people to accept demeaning working conditions, welfare has to be less attractive
than low-wage work, and punishment has to make criminal life less attractive than
welfare. The living standards of the lowest class of workers determine the upper limit
of social policy, and, transitively, of penal policy.96

The Principle of Less Eligibility can thus be understood as both an
empirical regularity and a feasibility constraint, rather than a normative
principle.”” Our view is that this principle can help explain why American
prisons and policing are so brutal. There are two reasons for this.

ol See Georg Rusche, Labor Market and Penal Sanction: Thoughts on the Sociology of
Criminal Justice, 10 CRIME & Soc. Jus. 2, 3 (1978).

92 Id. at 6-7; GEORG RUSCHE & OTTO KIRCHEIMER, PUNISHMENT AND SOCIAL STRUCTURE
8-10 (1939).

9 See id. at 20.

% See, e.g., Sieh, supra note 89, at 171-73 (discussing how the economic conditions of
various countries impacts the efficacy of their carceral systems under the Principle).

95 BONNET, supra note 89, at 27-28.

% Id. at21.

97 Id. at 22 (“This principle says nothing about the desirability of order and collapse. It
merely states the policy constraints under which order is maintained.”). The Principle has been
regarded as a pernicious and backward relic of moralistic Victorian ideology. See, e.g., JOE
Soss, RICHARD C. FORDING & SANFORD F. SCHRAM, DISCIPLINING THE POOR: NEOLIBERAL
PATERNALISM AND THE PERSISTENT POWER OF RACE 139 (2011) (criticizing welfare reform
efforts guided by the Principle for being motivated by a desire to “get tough with the poor”
and “remake the poor as a population of self-disciplining citizens and laborers). Indeed, the
Principle was originally coined in Victorian England as justification for the New Poor Law,
under which the destitute were incarcerated and forced to undertake grueling labor in
“workhouses” in order to be eligible for the most meager of welfare benefits, which kept them
alive. Poor Law Amendment Act 1834, 4 & 5 Will. 4 c. 76 (Eng. & Wales); see also BONNET,
supra note 89. The point of the New Poor Law was to reduce aggregate social spending, as
only those on the brink of starvation would consider applying for poverty relief, given the
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First, in democracies, voting publics will object if the expected returns
of a law-defying life appear to be greater than the expected returns of a law-
abiding one. After all, all modern societies are formally governed by a system
of laws, and informally governed by norms encouraging adherence to this
system of laws. That is, most members of modern societies do not defy these
laws, and they expect other people to respect them, too.’® In ordinary times,
therefore, many will regard those who defy this expectation as taking
advantage of their own willingness to abide by the law. This is one reason
that all societies stigmatize lawbreakers.”’

Voters will thus object if conditions inside prison appear to be better
than conditions outside. After all, improving prison conditions is
expensive.'” It costs money to reduce overcrowding and violence, to give
each prisoner space and protection, to fund rehabilitative and educational
programming, and to give prisoners basic services like physical and mental
healthcare.'”" Norway, for example, spends around three-and-a-half times as
much per prisoner than does the U.S. (roughly $118,000/year, compared to
$31,000/year here), and by doing so provides far better conditions for its
inmates than U.S. prisons.'” But Norway also spends far more than the
United States, per capita, on universal social programs;'® life at the bottom

odious conditions of the workhouses. /d. And in fact, Bonnet notes that social spending was
reduced from 2.5 percent of the national income to less than 1 percent following the passage
of the New Poor Law. /d. at 12-13.

%8 For a similar argument, see generally Tom R. TYLER, WHY PEOPLE OBEY THE LAW
(1990) (arguing, from empirical studies, that people obey the law primarily because they
perceive it as a legitimate authority).

% In part, of course, they are individually stigmatized because they are drawn
overwhelmingly from social groups that experience pre-existing stigma. See Travis C. Pratt &
Francis T. Cullen, Assessing Macro-Level Predictors and Theories of Crime: A Meta-
Analysis, 32 CRIME & JUST. 373, 378, 427 (2005) (“[T]he strongest and most stable macro-
level predictors of crime include racial heterogeneity [(“when measured as either the percent
non[-W]hite or the percent [B]lack™)], poverty, and family disruption—factors typically
treated as indicators of ‘concentrated disadvantage.’”). But because they break norms that
most other members of those stigmatized social groups respect, criminal offenders will always
be among the most stigmatized members of those groups. (This is an empirical claim about
how people tend to regard criminality, not a normative claim about how people ought to think
of criminality.)

100 See Manudeep Bhuller, Gordon B. Dahl, Katrine V. Loken & Magne Mogstad,
Incarceration, Recidivism, and Employment, 128 J. POL. ECON. 1269, 1288-89 (2020) (noting
how budget constraints from overcrowding in American prisons prevent them from providing
the improved conditions to inmates afforded by prisons in other Western countries, like
Norway).

101 See id.

102 1d., at 1288.

103 KENWORTHY, supra note 15, at 20-27.
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of the Norwegian social structure is, therefore, far better than life at the
bottom of the American one.'® Why do the societies with the most generous
provision of public goods to law-abiding citizens also boast the most humane
prison conditions? In part this is because voters are less likely to object to
more generous carceral conditions when they are assured of a higher living
standard themselves.'®

Second, one of the key ideas behind The Principle of Less Eligibility is
that a society which runs afoul of the principle will see a rise in crime. This
is the interpretation of the principle defended by both Rusche and Bonnet.'*
We do not defend this mechanism in detail, here, since that would require an
extended defense of the rational choice theory of crime on which it depends.
But it is worth saying a little about why we think the theory is plausible.

In our view, a rational choice theory of crime need not imply that people
are perfectly rational optimizers. People’s assessments of the expected costs
and benefits of various decisions, including the decision to break the law, are
plagued by common cognitive biases, which lead them to underestimate the
risks of crime, overestimate their chances of getting away with crime, and
more.'”” Rather, the theory simply implies that people are not totally
insensitive to evidence about the costs and benefits of different courses of
action. Further, it need not imply that people measure these costs and benefits
in the narrow sense of monetary reward in which the theory has often been
assessed. Rather, it is better to think of the theory as suggesting that people
are motivated by the pursuit of a broader set of goods.'” That is, people
contemplating crime are interested in acquiring the kinds of things that it is
reasonable to be interested in acquiring but which are scarce in a law-abiding
life at the bottom of the social structure: not only money, but also dignity,
autonomy, and leisure.

104 1d. at 26-27.

105 See JouN CLEGG & ADANER USMANI, FROM PLANTATION TO PRrisON (forthcoming
2024).

196 BONNET, supra note 89, at 18-22; Georg Rusche, Prison Revolts or Social Policy
Lessons from America, 13 Crime & Social Justice 41-44 (1980) (cited in BONNET, supra note
89, at 21).

107 See generally Amos Tversky & Daniel Kahneman, Judgment Under Uncertainty:
Heuristics and Biases, 185 ScI. 1124 (1974) (explaining common cognitive biases that stem
from judgmental heuristics); Greg Pogarsky, Sean P. Roche & Justin T. Pickett, Heuristics
and Biases, Rational Choice, and Sanction Perceptions, 55 CRIMINOLOGY 85 (2017)
(presenting findings from randomized experiments that show how cognitive biases and
heuristics can influence decisions to commit crime).

108 For more on this view of the theory, see Christopher Lewis, Inequality, Incentives,
Criminality and Blame, 22 LEGAL THEORY 153, 162 (2016).
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There are at least two reasons that abolitionists might find a theory like
this compelling: first, it has a ready explanation for why those who commit
crime are disproportionately disadvantaged; second, unlike other theories
that can also explain the class demographics of criminal offending, the theory
does not appeal to any cultural, moral, or cognitive deficiencies among the
poor. If the theory is correct, it provides an additional reason to expect
governments to obey The Principle of Less Eligibility. After all, voting
publics everywhere react negatively to crime.'” In democracies,
governments ignore these voters at their peril.''

Either of these two reasons is sufficient to establish that governments in
a capitalist democracy will seek to ensure that a life of crime is less attractive
than the life of the law-abiding poor. This implies that the humanity of a
capitalist criminal legal system will be determined by the prospects of the
least advantaged social stratum.

C. THE PERSISTENCE OF THE GHETTO

In the 1960s, the civil rights leader Bayard Rustin argued that the dismal
prospects of young Black men lay behind the rise in crime in this period:

[W]e must understand that demoralization in the Negro community is largely a
common-sense response to an objective reality. Negro youths have no need of statistics
to perceive, fairly accurately, what their odds are in American society. Indeed, from the
point of view of motivation, some of the healthiest Negro youngsters I know are
juvenile delinquents: vigorously pursuing the American Dream of material acquisition
and status, yet finding the conventional means of attaining it blocked off, they do not
yield to defeatism but resort to illegal (and often ingenious) methods . ... To want a
Cadillac is not un-American; to push a cart in the garment center s !

199 See LisA MILLER, THE MYTH OF MoOB RULE: VIOLENT CRIME AND DEMOCRATIC
Poritics 191-210 (2016) (arguing that the public is much more sensitive to increase in violent
crimes than scholars generally assume).

110" See Nicola Lacey & David Soskice, Crime, Punishment and Segregation in the United
States: The Paradox of Local Democracy, 17 PUNISHMENT & SOC’Y 454, 460-62 (2015)
(pointing out the U.S. selects a uniquely large number of law enforcement personnel, or
supervisors, such as county sheriffs, district attorneys, or police accountability boards,
through elected processes).

11 Bayard Rustin, From Protest to Politics: The Future of the Civil Rights Movement,
COMMENTARY MAG. (Feb. 1965), https://www.commentary.org/articles/bayard-rustin-
2/from-protest-to-politics-the-future-of-the-civil-rights-movement/ [https://perma.cc/SB7K-
RBAW]. Or, consider Richard Wright’s description of the people he met who shaped the
fictional character of “Bigger Thomas,” from Wright’s novel Native Son. The common thread,
Wright argued, was that these were individuals who behaved in the way that ordinary Black
people would have liked to, but couldn’t, for fear of White sanction. Richard Wright, How
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Not much has changed, in this regard, for young Black men without
higher education or technical training.''> Below, we canvas the empirical
literature to show that those who seek a law-abiding life will find their
prospects sharply limited. Given The Principle of Less Eligibility, the extent
to which prisons can be reformed is capped by the dismal prospects of these
men. In other words, the more dismal their prospects, the lower the ceiling
for prison reform will be.

1. Unemployment and Spatial Mismatch

Today, labor market prospects for Black men with no higher education
are dismal. By the late 2010s, about one out of every four working-age Black
men was neither in school nor in a job.'* Amongst low-skilled Black men,
conditions were twice as bad (about half were neither in school nor
employed).''* Low-skilled Black men, including those who are willing to
take low-wage jobs when they are available, have had an increasingly
difficult time finding work in recent decades.'"”

This has not always been the case. As Figure 1 shows, in the early part
of the 20th century, most working-age Black men were employed. This was
also overwhelmingly true of low-skilled Black men, around 85% of whom
had jobs. In fact, in 1940, the proportion of low-skilled Black men who were
neither at work nor in school was about the same as the proportion among
high-skilled Black men. But while high-skilled workers have flourished, and
women have made considerable gains (such that today, working-age Black
women are more likely to have work than working-age Black men), long-run

“Bigger” Was Born, in RICHARD WRIGHT, NATIVE SON ix (Harper Perennial Classic ed., 2003)
(1940). Wright specifically said of one such individual:

When we asked him why he acted as he did, he would tell us (as though we were little children in
a kindergarten) that the [White folks had everything and he had nothing. Further, he would tell
us that we were fools not to get what we wanted while we were alive in this world. We would
listen and silently agree. WE longed to believe and act as he did, but we were afraid.

Id. On this view, criminality is only irrational in the sense that it requires courage that most
people lack.

12 Here we use race and educational attainment (and, especially, their intersection) as
proxies for the concentrated and clustered disadvantage that characterizes life at the bottom of
the American social structure. Data on race and education are readily available from public
data sources like the census or the Current Population Survey, so we mostly rely on these,
rather than information on family background or neighborhood, which might be more
revealing in some contexts.

13 Authors’ calculations from IPUMS Census Microdata. See Replication Files, supra
note 69.

14 11

15 WiLL1AM JULIUS WILSON, MORE THAN JUST RACE: BEING BLACK AND POOR IN THE
INNER CITY 122 (2009).
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trends in the American economy have devastated the employment prospects
of low-skilled men.''®

116 See Replication Files, supra note 69.



2024] ABOLITION OF WHAT? 549

Figure 1 - Unemployment Trends
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This graph shows the percentage of working-age individuals who were neither in a job nor in
school over the course of the 20th century. “Low-skill” and “High-skill” refer to individuals who
were in the bottom and top 25% of the educational distribution in a given census year, respectively.
Note that the bottom two panels plot trends for men only. Data come from IPUMS Census Microdata.
For more details, see Replication Files, supra note 69.
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Much of the public debate about these startling facts focuses on the role
of personal choice and the so-called “culture of poverty.”''” But as William
Julius Wilson and others have argued, those explanations ignore the
overwhelming influence of economic forces, which have reduced demand for
low-skilled labor.'"® Wilson has long advanced the view that the key change
has been the decline of the manufacturing sector.''” But as Michael Katz and
his colleagues have noted, the problems run even deeper than this (they note
that it was never a large share of Black men who found work in
manufacturing).'*’

The intensification of racial and class-based segregation over the course
of the 20th century has also contributed to these dramatic increases in Black
unemployment. Post-war White flight from urban city centers left many
Black people in cities where jobs were on the decline.'*' Low-skilled Black
workers often rely on public transportation to get to work, but public transit
systems in many metropolitan areas do not efficiently connect the
neighborhoods where these job seekers live to the arecas where work is
available, and in many cases provide no connection at all.'** Many of these
trends affected all low-skilled men. But, as the bottom-left panel of the figure
above shows, this pronounced rise in joblessness amongst low-skilled men
has hit low-skilled Black men especially hard.

2. Meager Wages and Benefits

One of the results of the long-run structural changes described above is
that, for those low-skilled men who do find work, returns to working are

117 See, e.g., WILSON, THE TRULY DISADVANTAGED, supra note 21, at 5—6 (recounting
conservative positions which “have traditionally stressed the importance of different group
values and competitive resources in accounting for the experiences of the disadvantaged”).

118 See, e.g., id. at 39-62; Michael B. Katz, Mark J. Stern & Jamie J. Fader, The New
African American Inequality, 92 J. AM. HIST. 75, 85-86 (2005).

19 WILSON, THE TRULY DISADVANTAGED, supra note 21, at 39.

120 Katz, et al., supra note 118, at 85-86.

121 See John F. Kain, Housing Segregation, Negro Employment, and Metropolitan
Decentralization, 82 Q.J. ECON. 175, 191-92 (1968) (examining census data between 1940
and 1960 showing jobs traditionally held by Black residents of urban areas were relocating to
suburbs at rates far higher than Black residents themselves).

122 See Fredrik Andersson, John C. Haltiwanger, Mark J. Kutzbach & Henry Pollakowski,
Job Displacement and the Duration of Joblessness: The Role of Spatial Mismatch, 100 REv.
EcoN. & STAT. 203, 213 (2018) (concluding from studies that Black workers face more
barriers to employment due to higher reliance on public transporation); Harry J. Holzer, John
M. Quigley & Steven Raphael, Public Transit and the Spatial Distribution of Minority
Employment: Evidence from a Natural Experiment,22 J. POL’Y ANALYSIS & MGMT. 415, 416—
418 (2003) (surveying studies demonstrating that barriers to residential and commuting
mobility disproportionately affect Black employment).



2024] ABOLITION OF WHAT? 551

meager. The postwar reduction in the demand for urban labor not only
reduced the number of available opportunities for Black job seekers, but also
reduced the wages that urban employers were willing to offer—with
businesses treating urban labor markets as captive.'® In 2021, working-age
men with a job in the United States earned an average of $67,000 a year.'**
Men without a high-school education earned less than half this amount
(around $32,000 on average).'” But the average Black man without a high-
school education earned even less (around $24,000).'2° About half of Black
men report total earnings of less than $20,000 a year, with one-fifth reporting
earning less than $7,000 a year.'?’

To make matters worse, the welfare state offers these men relatively
insignificant compensatory income support. As Smeeding and his co-authors
argue, “[pJublic income support policy in the United States has more or less
ignored young unmarried men and fathers for several decades.”'?® Figure 2,
below, shows average levels of total income support for all working-age
adults in the poorest 20% of households. Black men in these poorest
households receive about $3,500 of support per year. This is paltry, in
absolute terms. And, reflecting the family and child-biases in American
welfare policy, it is only about 75% of the amount received by Black women:

123 See Lawrence Mishel, Elise Gould & Josh Bivens, Wage Stagnation in Nine Charts,
EcoN. PoL’Y INST. (Jan. 6, 2015), https://www.epi.org/publication/charting-wage-stagnation/
[https://perma.cc/VXS57-LVSR]; Why Low-Skilled Worker Wages Have Stagnated Even While
the Economy Has Thrived, LONDON ScH. EcoN. & PorL. (July 7, 2021),
https://www.lse.ac.uk/research/research-for-the-world/economics/why-low-skilled-worker-
wages-have-stagnated-even-while-the-economy-has-thrived [https://perma.cc/9WS2-JSMC].

124" Authors’ calculations from the 2021 Current Population Survey. See Replication Files,
supra note 69. We define “earnings” as the sum of wage, business, farm and dividend income.

125 14

126 14

127 11

128 Timothy M. Smeeding, Irwin Garfinkel & Ronald B. Mincy, Young Disadvantaged
Men: Fathers, Families, Poverty, and Policy, 635 ANNALS AM. ACAD. PoL. & Soc. Sct. 6, 13
(2011).
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Figure 2 - Income Support for Working-Age Adults
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This figure plots average levels of annual income support for working-age adults
residing in the poorest 20% of American households. Data come from the 2021 Current
Population Survey. We define income support as the sum of income from social security,
welfare, retirement income, supplemental security income (SSI), disability benefits,
unemployment benefits, workers’ compensation, veterans’ benefits, survivors’ benefits,
and disability benefits.

3. Workplace Surveillance and Micromanagement

Low-skilled workers in the U.S are also subject to miserable forms of
workplace surveillance and micromanagement. In part, this misery is
inherent to capitalism. Employment contracts between workers and
capitalists are incomplete. Workers agree to work for a wage or salary in
exchange for their labor time, but not typically in exchange for a given
amount of work.'?’ This gives firms in a capitalist economy a fundamental
interest in surveilling their employees, since surveillance and monitoring are
the only ways that they can guarantee that workers are being as productive

129 See Samuel Bowles & Herbert Gintis, Contested Exchange: Political Economy and
Modern Economic Theory, 78 AM. ECON. REV. 145, 14647 (1988) (“An employer offers a
wage in exchange for which the employee offers some not fully specifiable pro quo, but rather
at best an adequate level of intensity, care and initiative.”).
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as possible."*” As Foucault argued in the 1970s, Bentham’s “panopticon”—a
prison design intended to control inmates through constant observation—
describes the surveillance regimes found in the workplace as well as the
prison."?!

There is thus, at the heart of the wage contract in a capitalist society,
always the potential for a kind of workplace tyranny. In many developed
economies, this tyranny is counterbalanced by the collective action of
workers, who form unions to protect their interests.'** Yet low-wage workers
in the United States lack this power. Rates of unionization in the United
States are abysmally low relative to other developed countries.'* In 2021,
the average rate of unionization for all workers in the United States was about
11.4%."** For workers with less than a high-school education, this rate was
7.2%."%° And for Black workers with less than a high-school education, the
rate was just 4.1%."%

Further, because low-wage workers typically have limited education
and training, they have limited alternatives to any job they take. That is, they
do not just have low levels of voice, they also have negligible powers of
exit."”” They are thus exceptionally vulnerable to the whims of employers.

130" See KARL MARX, CAPITAL: A CRITIQUE OF POLITICAL ECONOMY, VOLUME I 549 (trans.,
Ben Fowkes, 1982) (“The technical subordination of the worker to the uniform motion of the
instruments of labour, and the peculiar composition of the working group, consisting as it does
of individuals of both sexes and all ages, gives rise to a barrack-like discipline, which is
elaborated into a complete system in the factory, and brings the previously mentioned labour
of superintendence to its fullest development, thereby dividing the workers into manual
labourers and overseers, into the private soldiers and the N.C.Os of an industrial army.”).

131 MicHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON 202—08 (Alan
Sheridan trans., Vintage Books 2d ed.,1995) (descriping the theoretically universal application
of the Panopticon to prisons, schools, workplaces, hospitals, and elsewhere).

32 What  Unions Do,  AFL-CIO, https:/aflcio.org/what-unions-do#:~:text=
Joining%?20together%20in%20unions%?20enables,you%20could%200n%20your%20own
[https://perma.cc/Q4QE-X92L]; see generally WALTER KORPI, THE DEMOCRATIC CLASS
STRUGGLE 25-52 (1983) (exploring the differences in relative bargaining power between
workers and employers across different Western nations and in different time periods).

133 See Trade Union Dataset, ORG. FOR ECONOMIC COOPERATION & DEVELOPMENT (June
9, 2021), https://stats.oecd.org/Index.aspx?DataSetCode=TUD (click the “Table” tab)
(showing since 2000, only 9.9% to 12.9% of U.S. workers were unionized).

134" Authors’ calculations from the 2021 Current Population Survey. See Replication Files,
supra note 69. Note that this figure includes workers covered by a union contract, even when
they are not members.

135 14

136 14

137 See ALBERT O. HIRSCHMANN, EXIT, VOICE, & LOYALTY 3-5 (1970) (positing “exit” as
a means of removing oneself from a broken situation and “voice” as a means of repairing the
same).
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In this context, and with the rise of new technologies for monitoring
employees, the analogy of the workplace to the prison has become
increasingly apt. In the early 20th century, the Ford Motor Company created
its own “Sociological Department” whose mission was to conduct home
inspections to ensure that factory workers were leading “clean,” “sober,” and
“moral” lives."*® A century later, employers can now systematically gather
vast amounts of data on workers’ psychological dispositions, health and
fitness, and other aspects of their private lives at an exceedingly low cost.'*’
Amazon, for example, “requires their workers to carry electronic tablets that
record both their speed and efficiency as the workers retrieve merchandise to
fulfill orders by online shoppers.”'*® Workers are expected to participate in
their own surveillance by using “wellness programs” that firms cast as
beneficial to their employees.'*!

The ability of service firms to directly monitor employee productivity
allows managers to intensify the mechanisms through which they exert
control over the workplace, leading to jobs that are more difficult and
stressful for workers.'*? There is no federal statute directly limiting employer
surveillance of workers.'* And even though some public-sector employees
may enjoy Fourth Amendment protections against unreasonable intrusions of
their privacy, private-sector employees have no constitutional recourse.'** In
a gig-economy, customers themselves often take part in the surveillance of

138 ForD MOTOR Co0., HELPFUL HINTS AND ADVICE TO EMPLOYEES: TO HELP THEM GRASP
THE OPPORTUNITIES WHICH ARE PRESENTED TO THEM BY THE FORD PROFIT-SHARING PLAN 8—
15 (1915).

139 Tfeoma Ajunwa, Kate Crawford & Jason Schultz, Limitless Worker Surveillance, 105
CALIF. L. REV. 735, 742 (2017).

140 74 at 744.

41 74, at 742.

142 For examples of how industries use Al and other modern tools to directly monitor
employee productivity, and how workers’ well-being is affected by said tools, see FRANK
PASQUALE, THE BLACK BOX SOCIETY: THE SECRET ALGORITHMS THAT CONTROL MONEY AND
INFORMATION 34-38 (2015); ALEX ROSENBLAT, UBERLAND: HOW ALGORITHMS ARE
REWRITING THE RULES OF WORK 138-66 (2018); Kate Mulholland & Paul Stewart, Workers
in Food Distribution: Global Commodity Chains and Lean Logistics, 19 NEW POL. ECON. 534,
548, 550, 552 (2013).

143 Ajunwa, et al., supra note 139, at 748—50.

144 4 at 757 (citing Elizabeth Wilborn, Revisiting the Public/Private Distinction:
Employee Monitoring in the Workplace, 32 GA. L. REV. 825, 828-29 (1998).
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service-sector employees, such as Uber drivers.'*> This makes customers a
proxy for management.'*®

Like worker surveillance, the division of labor into increasingly smaller
tasks is a fundamental feature of the capitalist mode of production and the
theory of the firm."*” The workday of an Amazon warehouse employee, like
workers in Smith’s famous pin factory, illustrates this well.'** Marx theorized
that capitalist relations of production would “alienate” workers from the
products of their labor—and their own humanity.'* And contemporary social
scientists have argued that task segmentation reduces low-wage workers’
self-esteem and perceived self-efficacy.'* When combined with automation,
these kinds of jobs detract from workers’ satisfaction and pride.””' The
coercive control strategies commonly used in service-sector workplaces
“promote abuse that intensifies shame.”'*?

145 See Ngai Keung Chan, The Rating Game: The Discipline of Uber’s User-Generated
Ratings, 17 SURVEILLANCE & Soc. 183, 183 (2019) (“Today, on-demand labor platforms are
built around user-generated rating systems that entail consumers’ monitoring of workers as a
tool for algorithmic labor management.”).

146 See id. at 186.

147" See ADAM SMITH, THE WEALTH OF NATIONS 4348 (P.F. Collier & Son 1909) (1776)
(praising the economic virtues of dividing labor into its smallest component tasks); R.H.
Coase, The Nature of the Firm, 4 ECONOMICA 386, 389 (1937) (addressing the role of division
of labor across firms); Thomas W. Malone, Robert Laubacher & Tammy Johns, The Big Idea:
The Age of Hyperspecialization, HARV. Bus. REv. (July—Aug. 2011), https://hbr.org/2011/07/
the-big-idea-the-age-of-hyperspecialization [https://perma.cc/S6FQ-W6Y4] (illustrating that
discrete labor tasks have continued to shrink in scope in the 21st century).

148 Compare Noam Scheiber, Inside an Amazon Warehouse, Robots’ Ways Rub Off on
Humans, N.Y. TiMeES (July 3, 2019), https://www.nytimes.com/2019/07/03/
business/economy/amazon-warehouse-labor-robots.html [https://perma.cc/J4Z3-CRVU]
(describing, for example, the role of the “packer, whose [sole] job is to stick each order in a
box and tape it shut”) with SMITH, supra note 147, at 43-48 (“One man draws out the wire;
another straights it; a third cuts it; a fourth points it; a fifth grinds it at the top for receiving the
head; to make the head requires two or three distinct operations; to put it on is a peculiar
business; to whiten the pins is another; it is even a trade by itself to put them into the paper
D)

149 Karl Marx, Estranged Labor, in ECONOMIC AND PHILOSOPHIC MANUSCRIPTS OF 1844
(1932); see also Randy Hodson, Dignity in the Workplace Under Participative Management:
Alienation and Freedom Revisited, 61 AM. SOCIOL. REv. 719, 720-22 (1996) (arguing job-
level activities for workers are important influencers of job satisfaction versus alienation);
Randy Hodson & Vincent J. Roscigno, Organizational Success and Worker Dignity:
Complementary or Contradictory?, 110 AM. J. SOCIOL. 672, 675 (2004) (same).

150 £ g., Martha Crowley, Gender, the Labor Process and Dignity at Work, 91 Soc.
Forces 1209, 1214 (2013); RANDY HODSON, DIGNITY AT WORK 115 (2001).

151 See Crowley, supra note 150, at 1214,

152 Martha Cowley, Class, Control, and Relational Indignity: Labor Process Foundations
for Workplace Humiliation, Conflict, and Shame, 58 AM. BEHAV. SCIENTIST 416, 430 (2014).
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4. Precarity

Further, the kind of work most commonly available to Black people in
the United States who lack technical skills or higher education is
exceptionally precarious along a multitude of dimensions.'** In addition to
low and stagnant wages, the retrenchment of fringe benefits, constant
surveillance and micromanagement, and high rates of turnover, low-skilled
Black workers seeking full-time employment are often forced to accept
multiple part-time jobs with limited schedule flexibility."** Work schedules
have become increasingly unpredictable, especially in the service sector.'*
Employers in the service sector set work schedules according to human
resource management strategies calculated to minimize labor costs and
offload the costs of doing business to workers, with little or no regard for the
workers’ childcare arrangements, their need to sleep, their desires to pursue
schooling, or their schedules at other jobs.'*® Service-sector employers often
cancel work shifts without notice and workers are usually not paid for these
canceled shifts, despite employers expecting them to keep their schedules
open."”” This kind of precarity has dire consequences for the well-being of
both low-wage workers and their families.'*® Blacks and Latinos working in
retail and food service jobs are more likely than White workers in similar
jobs to have their shifts canceled, to have to work consecutive double shifts,
and to work on-call.'*’

5. Exploitation and Access to Capital

Wealth is another important indicator of disadvantage. Households
without assets have less security in times of trouble and in retirement, which

133 Adam Storer, Daniel Schneider & Kristen Harknett, What Explains Racial/Ethnic
Inequality in Job Quality in the Service Sector?, 85 AM. SOCIOL. REV. 537, 537-39 (2020).

154 11

155 Ame L. Kalleberg, Precarious Work, Insecure Workers: Employment Relations in
Transition, 74 AM. SocCIOL. REv. 1, 14 (2009). For more on the general trend of business
offloading risk towards workers, including through novel scheduling practices, see generally
JACOB HACKER, THE GREAT RISK SHIFT: THE NEW ECONOMIC INSECURITY AND THE DECLINE
OF THE AMERICAN DREAM 61-86 (2008).

156 Susan J. Lambert, Passing the Buck: Labor Flexibility Practices That Transfer Risk
onto Hourly Workers, 61 HUM. RELATIONS 1203, 1203-05 (2008).

157 Daniel Schneider & Kristen Harknett, Consequences of Routine Work-Schedule
Instability for Worker Health and Well-Being, 84 AM. Soc1o. REv. 82, 83-84 (2019).

158 See id.; Kristen Harknett, Daniel Schneider & Sigrid Luhr, Who Cares if Parents Have
Unpredictable Work Schedules?: Just-in-Time Work Schedules and Child Care
Arrangements, 69 SOC. PROBS. 164, 168 (2022) (describing young children being left alone as
parents are called last-minute into work).

159 Storer, et al., supra note 153, at 539-40.
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means that everyone has incentives to accumulate wealth. But, for those at
the bottom of the American labor market, it is very difficult to do so.

One symptom of this is the racial wealth gap: the median White
household owns almost eight times as much wealth as the median Black
household ($189,100 vs. $24,100).'®° Yet perhaps an even better index of it
is the intra-racial wealth gap. The median Black household headed by a
college graduate owns more than ten times as much wealth as the median
Black household headed by a high-school dropout ($72,225 vs. $7,007).'%!
Many of these very poor Black households find it difficult to accumulate
wealth because they live in and around ghettos. Neighborhood-level
concentrated disadvantage depresses housing prices, reduces appreciation,
and impedes the accumulation of home equity.'®* Banks and other financial
institutions target Black homebuyers for subprime mortgages and personal
loans as well as other disadvantageous financial products throughout the
housing exchange.'®® This reduces both access to, and the benefits of, home
ownership—which is the main path to wealth accumulation for most
Americans.'*

To make matters worse, payday lending companies are ubiquitous in
many American ghettos.'® And with the proliferation of new forms of

160 Authors’ calculations from the Survey of Consumer Finances, 2019. See Replication
Files, supra note 69.

161 4

162 See Chenoa Flippen, Unequal Returns to Housing Investments? A Study of Real
Housing Appreciation Among Black, White, and Hispanic Households, 82 Soc. FORCES 1523,
1535 (2004); Lauren J. Krivo & Robert L. Kaufman, Housing and Wealth Inequality: Racial-
Ethnic Differences in Home Equity in the United States, 41 DEMOGRAPHY 585, 585 (2004);
see also David R. Harris, “Property Values Drop When Blacks Move In, Because . . . ”: Racial
and Socioeconomic Determinants of Neighborhood Desirability, 64 AM. SocC. REV. 461, 476
(1999) (“[H]ousing in neighborhoods with a high percentage of [B]lack residents is less
valuable not because of an aversion to [B]lacks per se, but rather because people prefer
affluent, well-educated neighbors, and these traits are more common among [Wihites than
[Bllacks.”).

163 Jacob S. Rough, Len Albright & Douglas S. Massey, Race, Space, and Cumulative
Disadvantage: A Case Study of the Subprime Lending Collapse, 62 Soc. PRoBS. 186, 186
(2015) (“[R]esidential segregation and individual racial disparities generate racialized patterns
of subprime lending and lead to financial loss among [B]lack borrowers in segregated cities.”).

164 See Juana Summers, Brianna Scott & William Troop, How Buying A Home Became a
Key Way to Build Wealth in America, NPR (Jan. 4, 2023, 5:38 PM ET)
https://www.npr.org/2023/01/04/1146960942/how-buying-a-home-became-a-key-way-to-
build-wealth-in-america [https://perma.cc/4YSD-BCXC] (interviewing Chris Herbert,
managing director of the Joint Center for Housing Studies at Harvard University).

165 Charis E. Kubrin & John R. Hipp, Do Fringe Banks Create Fringe Neighborhoods?
Examining the Spatial Relationship Between Fringe Banking and Neighborhood Crime Rates,
33 Just. Q. 755, 75657 (2016).
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financial technologies, “FringeTech” companies can now even more easily
target low-wage workers for unfavorable payday loans.'®® Companies like
Amazon and Walmart now have their own in-house payday lending schemes
to exploit this nascent credit market.'"”” The terms of these loans often put
low-wage workers into debt and further decimate their credit scores.'®®
Further, there is a vicious cycle operating here. A lack of savings and
access to capital impedes business formation, which impedes economic
success. Incorporated business owners earn more'®—and have more upward
mobility and less downward mobility'”>—than wage and salary workers.
Business owners’ children are two to three times more likely than others to
become business owners themselves.'”' Because few Black families own
businesses in the first place, have the wealth to purchase one, or possess the
skills to run them, White Americans are more likely than Black Americans
to be self-employed.'”” Rates of Black business ownership went up in the
1980s when many U.S. cities introduced set-aside programs that reserved a
proportion of government contracts for Black-owned firms. '”* But these
gains mostly benefited better-educated, older, and suburban Black people.174

166 See Nakita Q. Cuttino, The Rise of “FringeTech”: Regulatory Risks in Earned-Wage
Access, 115 Nw. U. L. REv. 1505, 1505-06 (2021) (abstract).

167 See id.

198 See id. at 1545-53.

169 Ross Levine & Yona Rubinstein, Smart and Illicit: Who Becomes an Entrepreneur and
Do They Earn More?, 132 Q.J. ECON. 963, 1011-14 (2017) (demonstrating incorporated, self-
employed workers earn more than both unincorporated self-employed workers and wage
earners).

170 William D. Bradford, The “Myth” That Black Entrepreneurship Can Reduce the Gap
in Wealth Between Black and White Families, 28 ECON. DEV. Q. 254, 254-55 (2014).

17! Thomas A. Dunn & Douglas J. Holtz-Eakin, Financial Capital, Human Capital, and
the Transition to Self-Employment: Evidence from Intergenerational Links, 18 J. LAB. ECON.
282, 288-92 (2000).

172 ROBERT W. FAIRLIE & ALICIA ROBB, RACE AND ENTREPRENEURIAL SUCCESS: BLACK-
ASIAN-AND-WHITE-OWNED BUSINESSES IN THE UNITED STATES 13-21 (2008) (analyzing
Census Bureau data between 1979 and 2006); Robert W. Fairlie & Alicia M. Robb, Why Are
Black-owned Businesses Less Successful than White-owned Businesses? The Role of Family,
Inheritances, and Business Human Capital, 25 J. LABOR ECON. 289, 290 (2007); see also John
Deskins & Amanda Ross, Economic Freedom and Racial Differences in Entrepreneurship:
Evidence from US States, 46 PUB. FIN. REV. 177, 178-80 (2018) (examining the effect of state
policy on differential rates of business ownership among racial groups).

173 See Aaron K. Chatterji, Kenneth Y. Chay & Robert W. Fairlie, The Impact of City
Contracting Set-Asides on Black Self-Employment and Employment, 32 J. LAB. ECON. 507,
509-10 (2014).

174 Id. at 548.
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6. Human, Social, and Cultural Capital Deficits

In a service economy, social skills are crucial for workers who lack
technical skills or higher education, and are generally more important than
physical strength.'” But for those who grow up in an American ghetto, the
kinds of social skills that are valuable in the labor market can be difficult to
develop.'”® Given that they are segregated from mainstream social networks
and face vastly different material conditions, residents of the ghetto
understandably develop different codes of conduct and modes of
communication than middle-class and White Americans.'”” This is a
tremendous handicap in the service economy, where jobs demand effective
and adept communication with a largely White customer and client base.'™

This cultural capital deficit is especially acute in the case of young Black
men from disadvantaged neighborhoods.'”® This is because young men are
much more frequently victims (and perpetrators) of violence than older
people or young children.'® As the sociologist Elijah Anderson has argued,

175 See Darren Nixon, “I Can’t Put a Smiley Face On”: Working-Class Masculinity,
Emotional Labour and Service Work in the “New Economy”, 16 GENDER, WORK & ORG. 300,
305-306 (2009) (discussing the growing importance of worker-customer interactions and
workers’ need to perform “emotional labor” in their jobs).

176 See Kaeley C. Bobbitt & Elizabeth T. Gershoff, Chaotic Experiences and Low-Income
Children’s Social-Emotional Development, 70 CHILD. & YOUTH SERV. REV. 19, 19-21 (2016)
(finding that children in low-income families experience “environmental chaos” that hinder
their socioemotional developments at higher rates than upper-income families).

177" See ELUAH ANDERSON, STREETWISE: RACE, CLASS, AND CHANGE IN AN URBAN SOCIETY
103-04 (1990) (describing the rise of new, anti-social role models in depressed urban
communities due to the influx of drugs, particularly for “young unemployed black men,
demoralized by a hopeless financial situation”).

178 See John R. Rickford, Greg J. Duncan, Lisa A. Gennetian & Jens Ludwig,
Neighborhood Effects on Use of African-American Vernacular English, 112 PROC. NATL.
AcaD. Scis. 11817, 11821 (2015) (suggesting a causal link between African-American
Vernacular English use and lower income); Philip N. Cohen, Replacing Housework in the
Service Economy: Gender, Class, and Race-ethnicity in Service Spending, 12 GENDER & SOC.
219, 225 tbl.2 (1998) (finding that, when compared with other races, White couples spent the
largest portion of their income on housekeeping services and meals outside of the home).

179" See Mark T. Berg, Eric A. Stewart, Christopher J. Schreck & Ronald L. Simons, The
Victim-Offender Overlap in Context: Examining the Role of Neighborhood Street Culture, 50
CRIMINOLOGY 359, 364—67 (2012) (describing the “street code” or “honor culture” that often
incentivizes young men in low-income urban neighborhoods to use violence to resolve
interpersonal disputes).

180 See CRAIG A. PERKINS, AGE PATTERNS OF VICTIMS OF SERIOUS VIOLENT CRIME,
BUREAU OF JUST. STATS. 1 (1997) (“The victimization rate increases through the teenage years,
crests at around age 20, and steadily decreases through the remaining years.”); JEFFERY T.
WALKE & SEAN MADDAN, UNDERSTANDING STATISTICS FOR THE SOCIAL SCIENCES, CRIMINAL
JUSTICE, AND CRIMINOLOGY 99 (2013) (“[I]t is well supported in research that more men than
women commit crimes.”).
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when the odds of facing a violent confrontation are high, mutual respect can
become a zero-sum game.'®! This incentivizes young Black men in ghettos
to adopt a threatening demeanor and behave in unfriendly, uncivil, and
disrespectful ways toward others—what Anderson in the 1990s described as
“the game face” and “the code of the street.”'®? Unsurprisingly, these modes
of communication and codes of conduct are maladaptive in the mainstream
service economy.

Further, these deficits are compounded by the segregation of social
networks.'® Upward mobility often depends as much on “who you know” as
“what you know.”"® Low-skilled Black employees are less likely than their
White colleagues to refer their relatives and friends to their employers
because they are afraid of potentially damaging their own reputations at
work.'®> And low-skilled, unemployed Black men often avoid asking their
friends and relatives with jobs for an employee referral because they know
they will likely be met with rejection.'*®

D. THE UPPER LIMIT OF CARCERAL REFORM

So far, we have shown that the American carceral state is brutal and
inhumane in numerous respects; we have argued that neither governments
nor voters will tolerate violations of The Principle of Less Eligibility; and we
have shown that for people at the bottom of the American social structure—
especially young Black men with little education—the expected returns of a
law-abiding life are meager. Our argument is that these three facts are

181" See ANDERSON, supra note 177, at 75.

182 Jd. at 173-74; see also Berg, et al., supra note 179, at 364—67 (same).

183 See Raj Chetty, Matthew O. Jackson, Theresa Kuchler, Johannes Stroebel, Nathaniel
Hendren, Robert B. Fluegge, Sara Gong, Federico Gonzalez, Armelle Grondin, Matthew
Jacob, Drew Johnston, Martin Koenen, Eduardo Laguna-Muggenburg, Florian Mudekereza,
Tom Rutter, Nicolaj Thor, Wilbur Townsend, Ruby Zhang, Mike Bailey, Pablo Barbera,
Monica Bhole & Nils Wernerfelt, Social Capital I: Measurement and Associations with
Economic Mobility, 608 NATURE 108, 118 tbl.2 (2022) (showing a positive relationship
between cross-class connectedness and economic mobility across zip codes).

184 See DEIRDRE A. ROYSTER, RACE AND THE INVISIBLE HAND: HOw WHITE NETWORKS
EXCLUDE BLACK MEN FROM BLUE-COLLAR JOBs 120-21 (2003) (demonstrating social
networks among Whites were important factors in maintaining segregated hiring in blue collar
trades in Baltimore); see also Sandra Susan Smith, Job Finding Among the Poor: Do Social
Ties Matter?, in THE OXFORD HANDBOOK OF THE SOCIAL SCIENCE OF POVERTY 45253 (David
Brady & Linda M. Burton eds., 2016) (“The vast majority of the poor search for work through
personal contacts, and most of these job-seekers find work this way as well.”).

185 SANDRA SUSAN SMITH, LONE PURSUIT: DISTRUST AND DEFENSIVE INDIVIDUALISM
AMONG THE BLACK POOR 62 (2007)

186 1d at 100.
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connected. So long as the American ghetto persists, prisons and policing in
the United States will remain brutal and dehumanizing.

One challenge to The Principle of Less Eligibility is the observation that
there are some capitalist societies in which prisons and police have almost
none of the inhumane features that we see in the United States.'®” But, as we
explain below and have mentioned already, we think these examples support
our theory rather than undermine it.

Consider prison conditions in Norway, for instance. Overcrowding in
Scandinavian (and especially Norwegian) prisons is rare.'® Norwegian
prison facilities are safe and sanitary, and inmates have access to good mental
and physical healthcare.'® Cells are a comfortable size and have well-
designed furnishings; inmates never have to share cells.'”® Prisoners have
access to good places to exercise.'”!

Most inmates in Norway are allowed regular contact with family and
friends.'”® Norwegian criminal justice officials take the goal of placing
inmates in facilities close to their communities and families so seriously that
some offenders must join a “waiting list” (with a 5-month average wait
period) before they are allowed to serve their time in prison.'”

Every prison in Norway offers education, mental health programs, and
training programs.'* Norwegian inmates enjoy access to educational and
career-development opportunities that are comparable to those of the free
population (who, because of Norway’s robust social democracy, themselves
enjoy excellent educational opportunities).'>

187 See John Pratt, Scandinavian Exceptionalism in an Era of Penal Excess: Part I The
Nature and Roots of Scandinavian Exceptionalism, 48 BRIT. J. CRIMINOLOGY 119, 120-123
(2007).

188 SKARBEK, supra note 23, at 46.

139 Bhuller et al., supra note 100100, at 1286; see also Jessica Benko, The Radical
Humaneness of Norway’s Halden Prison, N.Y. TIMES (Mar. 26, 2015),
https://www.nytimes.com/2015/03/29/magazine/the-radical-humaneness-of-norways-halden-
prison.html [https://perma.cc/E8B3-7SVC] (describing humane conditions in a Norwegian
maximum security prison);

190 Bhuller et al., supra note 100, at 1285-86; Pratt, supra note 187, at 120-23.

191 Bhuller et al., supra note 100, at 1286.

192 Pratt, supra note 187, at 120-23; Bhuller et al., supra note 100, at 1274, 1286; see also
Benko, supra note 189, at (describing a Norwegian maximum security prison where some
inmates are allowed overnight visits with their families);

193 Bhuller et al., supra note 100, at 1286.

194 14

195 Benko, supra note 189.
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Nordic prison systems have, on average, a roughly 1:1 prisoner-staff
ratio.'”® And prison staff are highly trained. The vast majority of corrections
officers have a college degree or some other form of higher educational
qualification, and they enjoy two years of paid training before beginning the
job."”7 In contrast, California corrections officers have twelve weeks of
training, and most have no more than a high school diploma.'*®

Further, Nordic prisons tend to be much smaller than American prisons,
housing just sixty-nine inmates per facility, on average, compared to the
typical California prison, which holds more than 3,000 inmates at any given
time.'” This makes the Nordic prisons much easier to govern effectively.
This is just one of the reasons that prison violence and prison gangs are rare
in the Nordic countries.”® Even in one of Norway’s largest prisons—a
maximum security facility housing an ethnically diverse population of
inmates charged with serious offenses—violent conflict is rare.’! Indeed,
Norwegian prison inmates even have an ombudsman who represents their
interests in proceedings where prison conditions and rules are decided.***

Police violence in Norway is also exceedingly rare.”* Police officers
are usually unarmed, and everyday interactions with the police in the
Scandinavian social democracies are far less tense, traumatic, and fraught
than they often are in the U.S.?*

Why does the Norwegian example support our theory? Well, as we
argued above, The Principle of Less Eligibility predicts that the conditions of
life outside prison set the upper limit to prison conditions. Thus, it predicts

196 SKARBEK, supra note 23, at 46.

197 Pratt, supra note 187, at 120.

198 SKARBEK, supra note 23, at 48.

199 1d. at 45.

200 Denmark is one possible exception to this generalization. See Luna Finsson, Danish
Prisons Becoming Haven for Gangs, ICE NEws (July 25, 2009, 12:32 PM), https://
www.icenews.is/2009/07/25/danish-prisons-becoming-haven-for-gangs/
[https://perma.cc/33ZP-EFAS].

201 Benko, supra note 189.

202 Norway, BUREAU OF DEMOCRACY, HUM. RTs., & LaB., U.S. STATE DEP’T (Mar. 11,
2008), https://2009-2017.state.gov/j/drl/rls/hrrpt/2007/100577 htm [https://perma.cc/P8FL-
HYVF].

203 See Norwegian Police Involved in Just Fourth Fatal Shooting in 14 Years, LOCAL
(Nov. 28, 2016), https://www.thelocal.no/20161128/norwegian-police-involved-in-just-
fourth-fatal-shooting-in-14-years/ [https://perma.cc/8YRU-PD5Y]; Jones & Sawyer, supra
note 69 (reporting that Norwegian police killed zero people in 2018).

204 See Johannes Knutsson & Jon Strype, Police Use of Firearms in Norway and Sweden:
The Significance of Gun Availability, 13 POLICING & SocC’y 429, 429, 438 (2003) (finding
lower rates of civilian and police death in Norway with an unarmed police force than in
Sweden with an armed police force).
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that a country in which prisons are especially humane and police
exceptionally accountable must be a country in which the conditions of a law-
abiding life for members of the lowest social class must be exceptionally
humane.

And this is in fact what one sees in Norway. The reason that a country
like Norway can have the best prison system in the world is because there is
no country in which it is better to be from the “lowest social class.” Between
2010 and 2016, a household at the tenth percentile in the Nordic countries
(after transfers and after taxes) took home about $32,000 a year.”*> This was
almost 60% more than household income at the 10th percentile in the United
States.?*® Yet this kind of a statistic understates the differences in life at the
bottom of their respective class structures. For perhaps the main difference
between the U.S. and the Nordic countries is the array of universal public
goods that Scandinavian social democracy makes available—including more
generous publicly-subsidized or public housing; more aggressive
redistribution towards poorer school districts; high-quality early childhood
education programs; more comprehensive social insurance systems (for
example, unemployment insurance, disability insurance, retirement
programs); and significantly increased funding for other public goods, such
as public transport, parks, and urban redesign.?"’

Further, the cruelty of life at the bottom of any class hierarchy is partly
a matter of the relative distance between the rungs of that hierarchy. As
Michael Harrington puts it, “if one is to make the mistake of being born poor,
he should choose a time when the majority of the people are miserable
t00.”2% Of all countries in the developed world, Norway has the lowest share
of households making less than 60% of the median income (13.3%).2%’ This
is 45% lower than the same percentage in the United States (which has the
highest relative poverty rate in the developed world).*'

Thus, the conditions inside Norway’s penal system—as in all penal
systems—reflect the conditions outside it. This has an important lesson for
reformers: improving American prisons and police to look and behave
anything like their Norwegian counterparts will first require a transformation
of life outside the American penal system.

205 KENWORTHY, supra note 15, at 27.

206 14

207 See id. at 19-24 (demonstrating Scandinavian nations’ relatively high spending on
employment-promoting policies and public insurance).

208 MICHAEL HARRINGTON, THE OTHER AMERICA: POVERTY IN THE UNITED STATES 7
(1962).

209 KENWORTHY, supra note 15, at 26.

210 7g
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E. IMPLICATIONS FOR ABOLITIONIST THEORY

There is something naive about thinking that the abhorrent conditions
of prisons and the brutality of policing in the United States are a policy
failure. In fact, as abolitionists argue, prisons and police are in some sense
working as intended. They can function no other way. As the activist and
abolitionist theorist Mariame Kaba writes:

There is not a single era in United States history in which the police were not a force

of violence against [B]lack people. Policing in the South emerged from the slave patrols

in the 1700 and 1800s that caught and returned runaway slaves. In the North, the first

municipal police departments in the mid-1800s helped quash labor strikes and riots

against the rich. Everywhere, they have suppressed marginalized populations to protect

the status quo. So when you see a police officer pressing his knee into a [B]lack man’s

neck until he dies, that’s the logical result of policing in America. When a police officer

brutalizes a [B]lack person, he is doing what he sees as his job.211

We think there is much to recommend this abolitionist conclusion, but,

as the excerpt from Kaba implies, our reasons for defending it are different
from the reasons that abolitionists commonly give. As we explain below, this
has not just analytical but political significance. In one respect, our argument
has more optimistic implications: in a social democratic society where
ghettos are no longer ubiquitous, meaningful criminal justice reform is
possible. But in another respect, our argument is more pessimistic: in the
absence of social democracy, where ghettos continue to be pervasive, prison
and police abolition will remain politically infeasible.

1. Structure or Culture?

Abolitionists argue that the abhorrent nature of the American carceral
state today is explained by the shaping consequences of chattel slavery on
American policing and imprisonment. 2'? Yet there are at least two ways of
elaborating this claim, which we illustrate in Figure 3:

211 Kaba, supra note 5.

212 Sometimes, abolitionists argue that the moral justification of today’s abolitionist
movement derives from the historical connection between slavery and the present-day carceral
state. Dorothy Roberts, for example, argues that “[a] first step to demonstrating the political
illegitimacy of today’s carceral punishment system is finding its origins in the institution of
slavery.” Roberts, Abolition Constitutionalism, supra note 5, at 42. But the “first step”
qualification is important. There are many elements of contemporary American society and
culture that can be traced back to slavery. Suppose, as some economic historians argue, that if
slavery had been abolished, the United States would have developed more slowly, and living
standards would thus be lower. See, e.g., EDWARD BAPTIST, THE HALF HAS NEVER BEEN TOLD:
SLAVERY AND THE MAKING OF AMERICAN CAPITALISM (2014); SVEN BECKERT, EMPIRE OF
COTTON (2015); CAITLIN ROSENTHAL, ACCOUNTING FOR SLAVERY: MASTERS AND



2024] ABOLITION OF WHAT? 565

MANAGEMENT (2018). It is not plausible to conclude from this that we today ought to roll back
economic development to where it might have been if not for slavery. The historical
connection to slavery is important as an explanatory matter, but not as a normative one.
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Figure 3 — The Consequences of Slavery

Weak Welfare State
/ \ The Pringiple of Less Cigiblity

» The Ghetto —— 3  The Carceral State

Slavery \ »
White Supremacy

Figure 3 shows two ways of connecting the history of chattel slavery in the United

States to the brutality of today’s carceral state. The cultural channel is illustrated in blue.
The structural channel is illustrated in red. As the figure suggests and as we argue in the
text below, we are not denying that the structural channel is itself the result of the cultural
and institutional consequences of slavery (labeled “White Supremacy” and “Weak Welfare
State,” respectively). The Structural Theory does not imply that the channel from slavery
to the brutality of the carceral state is purely structural. Rather, the term ‘structural’ refers
to the final link in the causal chain.

One is cultural or ideological. On this account, slavery explains the brutality
of prisons and policing via the ideology of White supremacy to which the
institution of chattel slavery gave succor.”'* A second is structural. Slavery
also shaped the development of American society by giving rise to America’s
peculiarly intense form of social stratification. Slavery explains the American
ghetto directly, via the economic and political handicaps faced by Black
Americans upon emancipation.’'* It also explains the ghetto indirectly, via
the culture of White supremacy that led to unyielding racial discrimination
across American life after emancipation,?'® and via the political institutions

213 Both channels in Figure 3 take the culture of White supremacy to be a result of slavery.
As Barbara Fields argues, “racial ideology supplied the means of expanding slavery to . .. a
republic founded on radical doctrines of liberty and natural rights.” Barbara Jeanne Fields,
Slavery, Race and Ideology in the United States of America, 181 NEwW LEFT REv. 95, 114
(1990). Yet, some argue that this ideology predated slavery and that this fact explains why it
was Africans who were enslaved en masse in the New World. See, e.g., CEDRIC J. ROBINSON,
BLACK MARXISM: THE MAKING OF THE BLACK RADICAL TRADITION 101-21 (2000). We do not
dwell on this issue since it does not change anything about the contrast between the two
channels to which we want to draw attention in this section.

214 Katz, etal., supra note 118, at 76—77; Lukas Althoff & Hugo Reichardt, Jim Crow and
Black  Economic Progress After Slavery 3 (Working Paper, 2024), https://
lukasalthoff.github.io/jmp/althoff jmp.pdf [https://perma.cc/PZF4-TYPS] (showing the
cumulative effect of slavery on Black families’ outcomes today).

215 See KERNER ET AL., supra note 21, at 1.
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and alliances which inhibited public efforts to redress concentrated
disadvantage.*'® The Structural Theory elaborates the structural channel that
links this history to the brutality of today’s carceral state.

The purpose of this Article is not to deny that the cultural channel exists.
Rather, we are defending the thesis that the structural channel a/so matters.

2. The Political Implications of The Structural Theory

Why is this analytical distinction between the structural and cultural
channel important? Is it not enough to simply note that slavery is causally
implicated in today’s carceral state? Our view is that it matters because the
weight one gives to these two channels governs how optimistic we should be
about criminal justice reform. Insofar as the structural channel dominates,
and the direct, cultural influence of slavery on today’s police and prisons is
relatively weak, there is room for optimism. Since the brutality of the carceral
state is a function of the expected returns of a law-abiding life, by demanding
policies which improve the returns to a law-abiding life for the least well-off
(i.e., economic and social policies) reformers could free up room for criminal
justice reform. This would imply that there is nothing inescapably brutal
about the institutions or the staff that comprise American prisons and
police.?'” They are brutal because they operate in a society in which the least
well-off have so little.

216 Consider a few channels. First, Richard Bensel argues that the conflict over slavery
made it rational for workers in the different regions of the United States to prioritize their
regional interests over their class ones. RICHARD BENSEL, YANKEE LEVIATHAN 428-29 (1995).
(“Simply put, political conflict over interregional wealth redistribution tended to efface class
divisions within both the core and periphery regions of the United States.”). Perhaps more
famously, W. E. B. Du Bois argued that “[s]lavery was not abolished even after the Thirteenth
Amendment. There were four million freedmen and most of them on the same plantation,
doing the same work that they did before emancipation . . . .” DU Bols, supra note 1, at 169.
In his view, an abolitionist vision meant more than simply ending slavery; it entailed a
fundamental egalitarian transformation of the social, political, and economic order, none of
which panned out. See id. Finally, Robin Einhorn describes how slaveholders in the 18th and
19th century shaped the common American attitude of anti-majoritarianism and government
skepticism, which sentiments have prevented the kinds of redistributive projects needed to
account for the economic specter of slavery. Robin L. Einhorn, Tax Aversion and the Legacy
of Slavery, UNIv. CHI. PREsS, https://press.uchicago.edu/Misc/Chicago/194876.html
[https://perma.cc/XB4D-WGGIJ] (last visited Aug. 20, 2024).

217 Abolitionist scholars do sometimes argue that prisons and policing are inherently
dehumanizing. Allegra McLeod, for example, writes that the intolerable features of the
American prison system are “not simply outlier forms of dehumanization and violence, but
are produced by . . . by the basic manner in which caging or confining human beings strips
individuals of their personhood and humanity.” McLeod, supra note 5, at 1182; see also Angel
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II. THE EFFICIENCY-FEASIBILITY PARADOX

Thus far, we have defended the pessimistic conclusion that the carceral
state will remain dehumanizing so long as the ghetto remains a pervasive
feature of American society. This section examines the political prospects for
abolishing the ghetto.

Here, we defend what we call The Efficiency-Feasibility Paradox. This
paradox has two components. First, the most politically feasible kinds of
social programs, which account for most social spending in all advanced
capitalist societies, tend to be either universal or targeted toward the middle-
class and poor in general, rather than just the “truly disadvantaged.”*'® These
programs are thus relatively inefficient tools for eliminating the clustered and
concentrated disadvantage that characterizes the American ghetto. Second,
the programs that would be the most efficient tools for eliminating this
disadvantage—namely, hyper-targeted programs specifically designed for
the least-well off—tend to be the least politically feasible.?'’ This is true in
any capitalist society, where the disadvantaged tend to be politically

E. Sanchez, In Spite of Prison, 132 HARV. L. REV. 1650, 1652 (2019) (“[P]risons are part of
the problem and inherently inhumane.”).
Consider two ways that this argument might be interpreted. First, someone might mean that
prisons and police are literally “dehumanizing,” in that they treat people as if they are “less
than human.” But this is odd, since the effectiveness of penal systems relies exactly on that
property which sets humans apart from non-humans, which is our capacity for rational agency.
After all, if humans were incapable of rational deliberation, no penal system would be capable
of deterring crime. People incapable of rational deliberation could not have the requisite mens
rea for criminal liability, because they would be inherently incapable of those very mental
states. See Paul H. Robinson, Mens Rea, in ENCYC. CRIM. & JUST. 995 (2nd ed., 2002)
(Criminal liability requires not only causing a prohibited harm or evil . . . but also a particular
state of mind with regard to causing that harm or evil.”). If humans were fundamentally
incapable of rational agency, nobody could ever be said to have intentionally, knowingly,
recklessly, or negligently done anything. See MODEL PENAL CODE § 202.2 (AM. L. INST,
Proposed Official Draft 1962) (setting out the general mental requirements for criminal
culpability). In this world, a penal system would make very little sense.
Thus, consider a second version of this argument. Suppose one accepts the idea that it is at
least sometimes morally permissible for some agents to impose at least some forms of hard
treatment as a consequence for certain kinds of interpersonal wrongdoing. One could
nonetheless insist that it is impermissible for the state to impose hard treatment as a
consequence for wrongdoing, because there is something inherently dehumanizing or
otherwise immoral about state coercion or state violence. But it is hard to see how this view
could be compatible with the broader goals of abolitionism, since this kind of view amounts
to anarchist libertarianism. This kind of anarchism might sanction abolition, but only abolition
of a thin, negative sort, not the positive abolitionist vision associated with justice reinvestment.

218 Walter Korpi & Joakim Palme, The Paradox of Redistribution and Strategies of
Equality: Welfare State Institutions, Inequality, and Poverty in the Western Countries, 63 AM.
Socro. REv. 661, 672-73 (1998).

219 Infra Part ILB.
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disempowered.”?’ But it is especially true in a society like the United States,
where the legacy of slavery has hampered solidarity among the poor.?!

A. THE INEFFICIENCY OF FEASIBLE SOCIAL POLICY

Broadly speaking, modern states use two kinds of tools to prevent
crime: via prisons, policing and the courts, states respond to crimes after they
occur; while via social and economic policies, states seek to reduce crime
preemptively, by addressing its root causes.***

Penal policy is de facto targeted by class, race, gender, and age. The
vast majority of those who are incarcerated are disadvantaged young men.?*
In contrast, most social programs are indiscriminate in these dimensions.***
The result is that all capitalist countries spend much more on social than penal
policy.?* On average, developed countries report spending about 21 times
more on welfare, education and health than they do on “public order
protection,” which includes prisons, police, courts, and fire services.”** This
ratio is comparatively low in the United States (about 16:1, in contrast to
about 38:1 in Denmark).”*” The United States spends about 37% more than

220 Id; see also Claus Offe & Helmut Wiesenthal, Two Logics of Collective Action:
Theoretical Notes on Social Class and Organizational Form, 1 POL. POWER & SOC. THEORY
67 (1980) (arguing that acting politically is more difficult for workers than for employers).

22! Infra Part ILB; see also Edna Bonacich, Advanced Capitalism and Black/White Race
Relations in the United States: A Split Labor Market Interpretation, 41 AM. Socio. REv. 34
(1976) (analyzing how the racial divisions in the labor market hamper collective action across
racial lines).

222 DAVID GARLAND, THE CULTURE OF CONTROL: CRIME AND SOCIAL ORDER IN
CONTEMPORARY SOCIETY 27-52 (2001) (“Institutions of crime control and criminal
justice . . . form part of a network of governance and social ordering that, in modern societies,
includes the legal system, the labour market, and welfare state institutions.).

223 See By the Numbers, FED. BUREAU PRISONS, https://www.bop.gov/about/statistics/
(last visited Aug. 31, 2024).

224 See John J. Clegg & Adaner Usmani, The Economic Origins of Mass Incarceration, 3
CATALYST: J. THEORY & STRAT. 9, 36 (2019) (arguing that the costs of generous penal policy
will always exceed the costs of generous social policy).

225 Data are from General Government Spending, ORG. FOR ECON. COOPERATION & DEV.,
https://www.oecd.org/en/data/indicators/general-government-spending.html (doi: 10.1787/
a31cbfdd-en) (last visited Aug. 31, 2024); see also Replication Files, supra note 69. We use
the OECD category ‘public order and safety’ to measure ‘penal spending’, but this is a slight
overestimate, since this category covers prisons, police, courts and fire services. We limit
comparisons to other relatively large developed countries: Australia, Switzerland, United
Kingdom, Netherlands, Japan, Sweden, Germany, Spain, Norway, Denmark, Belgium,
Austria, Italy, Finland, and France.

226 14
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the average developed country on penal policy.??® But even with the largest
carceral state ever built by a developed country, and one of the least generous
public welfare states in the advanced capitalist world, the United States
spends around sixteen times more on social programs than it does on—
roughly $6 trillion dollars a year on welfare, education and health, compared
to $375 billion on policing, prisons, the courts, and fire services combined.**’

Consider what this implies. If all the resources currently tied up in the
carceral state were reinvested in social programs, it would amount to no more
than a 6% expansion of the welfare state. To make this vivid, imagine
distributing these $375 billion dollars in a cash transfer directly to each of
the 124 million households in America. Each household would receive
around $3,000. This would not be insignificant, but it is a far cry from
fundamental social transformation. Indeed, according to Organisation for
Economic Co-operation and Development data, the gap between American
levels of social spending and levels of social spending in Norway, Sweden,
Denmark, and Finland is more than four times what the US spends on penal
policy.?*°

28 14

229 For calculations, see Replication Files, supra note 69. We combine the OECD data on
government spending with an estimate of US GDP in 2020 from the Bureau of Economic
Analysis. See the replication files for calculations confirming that these are close to estimates
from U.S-specific sources. By “least generous public welfare states,” we refer to the fact that
the United States ranks third from bottom in social spending (ahead of Switzerland and
Australia), and second from bottom (ahead of Australia) in spending on social protection.

230 For calculations, see Replication Files, supra note 69.
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Figure 4 - The Relative Magnitude of Social and Penal Spending
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This graph plots social and penal spending in the United States, where “social
spending” is defined as spending on healthcare, education, pensions, and general welfare,
and “penal spending” is defined as spending on police, prisons, the courts, and public order.

For calculations, see Replication Files, supra note 69.

B. THE INFEASIBILITY OF EFFICIENT SOCIAL POLICY

Now, one could imagine the same $375 billion reinvested in hyper-targeted
social programs or cash transfers for Black families living under the poverty
line (about 1.8 million families).**' Each of these families would receive a
package of social services or cash transfers of about $210,000.%* This looks
much more like the kind of fundamental social transformation that would be
necessary to abolish the ghetto.It suggests that targeted social programs for
the least well-off are a much more efficient way to eliminate disadvantage

81 See id See also U.S. CENsUS BUREAU, HISTORICAL POVERTY TABLES: PEOPLE
AND  FAMILIES - 1959 TO0 2022, tbl. 4 (available for download
at https://www.census.gov/data/tables/time-series/demo/income-poverty/historical-poverty-
people.html) (last visited Aug. 31, 2024).

232 See Replication Files, supra note 69.
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than universal social programs that also benefit middle-class and wealthy
people. After all, income and wealth have declining marginal utility—the
more money one has, the less difference an additional dollar makes to one’s
well-being. And something similar can be said about social spending:
programs targeted toward the least well-off make a much greater difference
in the lives of those programs’ average beneficiaries than universal programs
do for theirs. For example, cash benefits, food stamps, and public housing
subsidies can help disadvantaged families avoid destitution, hunger, or
homelessness—severe outcomes that middle-class and wealthy people are
not concerned with. Many of the most expensive social programs in the U.S.,
such as Medicare, are also targeted primarily toward the elderly—who tend
to be disproportionately wealthy, because wealthy people tend to live longer
than poor people.”*® They thus do very little to raise the upper limits of
carceral reform, given how little they do for the prospects of the least
advantaged.

In light of these facts, many abolitionists argue that funds earmarked for
prisons and policing should be reinvested in a wide range of targeted social
programs—including housing, education, income support, and job creation
programs—specifically for the least well-off.>** But this is where The
Efficiency-Feasibility Paradox rears its head. While these hyper-targeted
programs are efficient, investing in them at the scale necessary to abolish the
ghetto is politically infeasible.

Why is this? Consider that scholars of the welfare state have identified
two paths to redistribution. First, there is a path led by benefactors. In some
places and in some times, elites are more likely to identify with the poor; in
these places, redistribution from rich to poor is more likely.”** This is a

233 Raj Chetty, Michael Stepner, Sarah Abraham, Shelby Lin, Benjamin Scuderi, Nicholas
Turner, Augustin Bergeron & David Cutler, The Association Between Income and Life
Expectancy in the United States, 2001-2014, 315 J. AM. MED. AsS’N. 1750, 1762-63 (2016).
This is not to say that Medicare and similar programs have no effect on poverty. Indeed,
Medicare may prevent elderly persons from falling from the upper or middle classes into
poverty because of ruinous medical costs. But such programs’ poverty reducing effects are
indirect at best. Furthermore, those already in poverty have the least practical ability to take
advantage of the full suite of benefits provided by Medicare and similar programs.

234 See, e. g., McLeod, supra note 5, at 1224-31.

235 See, cf., Alberto Alesina, Edward Glaeser & Bruce Sacerdote, Why Doesn’t the US
Have a European-Style Welfare System? 39 (Nat’l Bureau of Econ. Rsch., Working Paper No.
8524, 2001) (“Racial fragmentation in the US and the disproportionate representation of
minorities among the poor has clearly played a major role in stopping rich-poor redistribution
within the US, and, indeed, across the world racial cleavages seem to serve as a barrier to
redistribution.”); Alberto Alesina, Reza Baqir & William Easterly, Public Goods and Ethnic
Divisions, 114 Q. J. ECON. 1243, 1244, 1251-53 (1999) (“Our results are mainly driven by
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common explanation for why ethnically homogenous countries seem to
redistribute more, from rich to poor, than heterogeneous ones.?® Second,
there is a beneficiary-led path. In capitalist democracies, the poor wield two
forms of leverage over the rich: they are numerous, so they have electoral
power; and they typically perform roles on which elites depend, so they have
structural power.”*” These two mechanisms anchor the “power resources”
view of redistribution, according to which the rise of social democratic
redistribution was together caused by universal suffrage (electoral power for
the poor) and the rise of the industrial working-class (structural power for the
poor).”® But neither of these paths yield reasons to think that hyper-targeted
redistribution is politically feasible in the United States.

First, the benefactor-led path would require that we believe a majority-
White population (the general electorate) would sanction a hyper-targeted
redistribution of the dividends of abolition to the Black poor. But the United
States is a country whose vicious history of race-based chattel slavery has
had lasting cultural and ideological consequences.”*’ Why expect White
altruism in a land of White supremacy? Consider the racist backlash to the
Aid to Families with Dependent Children (AFDC) program, driven by the
perception of the electorate that its beneficiaries were disproportionately
Black—despite the fact that AFDC was relatively ungenerous and the
majority of its recipients were White.**" It is unlikely that a much more
generous and much more targeted set of programs would fare better in this
ideological landscape.**!

Second, the beneficiary-led path requires that poor Black people could
wield either electoral or structural power over White people. Yet poor Black
people are a small minority of the population.”** Due to ongoing efforts to
disenfranchise them through voter registration laws, and to the collateral

how [W]hite majority cities react to varying minority group sizes. The finding is that voters
choose lower public goods when a significant fraction of tax revenues collected on one ethnic
group are used to provide public goods shared with other ethnic groups.”).

236 1d. at 1264.

237 See KORPL supra note 132, at 14-25; FRANCES FOX PIVEN & RICHARD CLOWARD, POOR
PEOPLE’S MOVEMENTS: WHY THEY SUCCEED, HOW THEY FAIL 24-25 (1978).

28 Id. at 14-25.

239 See supra note 5 and accompanying text.

240 See JILL S. QUADAGNO, THE COLOR OF WELFARE: HOW RACISM UNDERMINED THE WAR
ON POVERTY 117-27 (1994).

241 See Derrick Bell, Silent Covenants: Brown v. Board of Education and the

Unfulfilled Hopes for Racial Reform 49-58 (2004).

22 Quickfacts:  United ~ States, U.S. CENsUs BuUReau (July 1, 2023),
https://www.census.gov/quickfacts/fact/table/US/PST045221 [https://perma.cc/TC5W-
QETN] (estimating that Black Americans constitute 13.7% of the U.S. population).
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consequences of the carceral state,”** they are an even smaller minority of the

electorate. They thus do not wield electoral power over the general
population. Further, poor Black people are more likely to be employed in the
least strategic, least well-paid sectors of the working-class, which means they
wield less structural power than members of the general public from whom
hyper-targeted redistribution would have to be won.***

Nor, it should be said, is it likely that prisoners could wield the kind of
power that could compel redistribution. Per the “power resources’ view, a
group has power to the extent that it can disrupt the routines on which elites
or the public depend.*® It is thus a much taller task to force social change
outside the prison from inside it. Indeed, Angela Davis has argued that the
repression of prisoners’ structural power is, in fact, one of the very functions
of the prison.**®

Together, these premises suggest that hyper-targeted social policy is
infeasible at the scale required for fundamental social transformation. It is no
surprise that no other societies have ever implemented a hyper-targeted social
policy regime of that scope.*’ Societies in which the poor have access to
generous social programs are societies in which these general social
programs are universal. On the “power resources” view, this can be explained
by the fact that these universal social programs have typically been won by
the industrial working-class and the broad-based parties that represented it.
These constituencies leaned on their majoritarian character and their
structural power to disrupt the economy by withdrawing their labor. But a
movement of the most disadvantaged lacks this kind of leverage.

243 See AMY E. LERMAN & VESLA M. WEAVER, ARRESTING CITIZENSHIP: THE DEMOCRATIC
CONSEQUENCES OF AMERICAN CRIME CONTROL 16-17 (2014) (finding that contact with the
criminal justice system makes people less likely to participate in politics); JEFF MANZA &
CHRISTOPHER UGGEN, LOCKED OUT: FELON DISENFRANCHISEMENT AND AMERICAN
DEMOCRACY 8-10 (2006) (discussing the political impact of the American practice of felon
disenfranchisement).

244 Adaner Usmani & David Zachariah, The Class Path to Racial Liberation, 5 CATALYST:
J. THEORY & STRAT. 51, 71-72 (2021).

245 Korel, supra note 132, at 14-25.

246 Angela Y. Davis & Dylan Rodriguez, The Challenge of Prison Abolition: A
Conversation, 27 Soc. JusT. 212, 212 (2000) (“Although imprisonment was equated with
rehabilitation in the dominant discourse at that time, it was obvious to us that its primary
purpose was repression.”).

247 Australia comes closest to combining high generosity with high targeting, but is still
nothing like the regime we describe. See KENWORTHY, supra note 15, at 104.
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C. THE PROSPECTS FOR AMERICAN SOCIAL DEMOCRACY

If the above arguments are sound, it establishes the paradox: the most
efficient policies for abolishing the ghetto are likely to be the least politically
feasible, and the most politically feasible are likely to be the least efficient.”**
Thus, The Efficiency-Feasibility Paradox implies that the most feasible path
to abolishing the American ghetto would be a social democratic expansion
of universal social programs. We do not defend any specific suite of
programs here. But it is worth reiterating what sets the social democracies in
the Nordic countries apart from the market capitalist system of the United
States: public sector jobs programs, more generous publicly-subsidized or
public housing, more aggressive redistribution towards poorer school
districts, high-quality early childhood education programs, more
comprehensive social insurance systems, and significantly increased funding
for other public goods, such as public transport, parks, and urban redesign.**’

It is worth considering whether that kind of social democratic change is
itself infeasible, for some of the same reasons that make a generous hyper-
targeted social policy regime unimaginable in the U.S. As we have argued
above, bringing a robust American social democracy into existence would
require increased social spending roughly an order of magnitude larger than
what could be achieved through the abolition of the entire American carceral
state—one recent estimate is around 10% of GDP, or a little more than
$2 trillion a year.”® The legacy of slavery has thus far prevented a robust
American social democracy from emerging out of electoral politics.>' So
why should we be any more optimistic about social democracy than we are
about justice reinvestment?

First, all advanced capitalist societies provide some package of public
goods and social insurance programs. The U.S. already has many of these
programs, even if they are more anemic here than elsewhere. Further, these

248 One way out of this paradox would be to identify programs that would raise the returns
to a law-abiding life for the least well-off without requiring redistribution from rich to poor.
Some recent evidence suggests that cognitive behavioral therapy might fit this bill. See, e.g.,
Christopher Blattman, Julian C. Jamison & Margaret Sheridan, Reducing Crime and Violence:
Experimental Evidence from Cognitive Behavioral Therapy in Liberia, 107 AM. ECON. REv.
1165, 1165 (2017). But we are skeptical that such programs could go nearly far enough to
circumvent the Efficiency-Feasibility Paradox.

249 See KENWORTHY, supra note 15, at 160—61.

20 See id.

251 ALBERTO ALESINA & EDWARD L. GLAESER, FIGHTING POVERTY IN THE U.S. AND
EUROPE: A WORLD OF DIFFERENCE 179-180 (2006) (arguing that the comparatively anemic
development of the American welfare state is explained by American racial heterogeneity and
animosity, rooted in the history of chattel slavery and Jim Crow segregation, and showing that
racial heterogeneity is associated with lower levels of social spending, especially in the U.S.).
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programs have grown over time. The U.S. spends more on social policy than
it did 100, 50 or even 25 years ago.**

Second, these developments reflect the fact that social spending in
advanced capitalist societies tends to be “upwardly sticky”: once social
programs are established, they are difficult to dismantle.*>* This is partly due
to “path dependence”; for elected officials, both the benefits of maintaining
existing social policy regimes and the costs of retrenchment grow over
time.** Social programs engender their own constituencies.”> And voters
exhibit “negativity bias,” tending to be more sensitive to potential losses than
they are to gains, which incentivizes policymakers to avoid blame for
unpopular cuts to such programs.*® Thus the Social Security, Medicare,
Medicaid, and SNAP (food stamp) programs in the U.S.—along with
pensions, healthcare spending and minimum income schemes in Europe—
have all persisted and in most cases continued to grow over a sustained period
despite demands for reform or cost containment.?’

The “upward stickiness” of social spending does not imply that social
programs are never vulnerable to retrenchment. For example, in 1996, the
Welfare Reform Act transformed AFDC (or “welfare”) into the Temporary
Assistance for Needy Families (TANF, or “workfare”) program.>® This
replaced an open-ended federal commitment to all poor families with a fixed

252 Esteban Ortiz-Ospina & Max Roser, Government Spending, OUR WORLD IN
DATA,  https://ourworldindata.org/government-spending#public-spending-growth-in-early-
industrialised-countries-was-largely-driven-by-social-spending [https://perma.cc/9KSU-
XO9NP] (last visited Aug. 20, 2024).

253 See KENWORTHY, supra note 15, at 225-26 (pointing out social programs in the U.S.
have rarely been rescinded partially because the American political system has many veto
points for stakeholders).

254 Paul Pierson, Increasing Returns, Path Dependence, and the Study of Politics, 94 AM.
PoL. Sc1. REv. 251, 258-59 (2000).

255 Paul Pierson, The New Politics of the Welfare State, 48 WORLD PoL. 143, 14445
(1996).

256 R. Kent Weaver, The Politics of Blame Avoidance, 6 J. Pu. PoL’y 371, 371 (1986)
(abstract).

257 See Peter Ganong & Jeffrey B. Liebman, The Decline, Rebound, and Further Rise in
SNAP Enrollment: Disentangling Business Cycle Fluctuations and Policy Changes, 10 AM.
Econ. J.: EcoNn. PoL’y 153, 154-55 (2018); Christopher B. Barrett, Measuring Food
Insecurity, 327 SCIENCE 825, 826 (2010); Kenneth Nelson, Minimum Income Protection and
European Integration: Trends and Levels of Minimum Benefits in Comparative Perspective,
1990-2005,38 INT’L J. HEALTH SERVS. 103, 108-09 (2008); Nadine Reibling & Claus Wendt,
Gatekeeping and Provider Choice in OECD Healthcare Systems, 60 CURRENT SocIO. 489,
490-91 (2012).

258 Robert A. Moffit, The Deserving Poor, the Family, and the U.S. Welfare System, 52
DEMOGRAPHY 729, 733-34 (2015); Personal Responsibility and Work Opportunity
Reconciliation Act of 1996, Pub. .L. No. 104-193, 110 Stat. 2105.
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block grant for the states that imposed work requirements and time limits on
recipients.”®” And social spending at the national level can drop over the short
term in certain contexts. But generally, the portfolio of social programs in
advanced capitalist societies tends to grow, in the long run.*®

Underlying these dynamics is a simple but powerful fact about modern
capitalist democracies: because the distribution of income and wealth is
right-skewed, the beneficiaries of social democratic redistribution will
always outnumber the benefactors.”®! This does not mean that business-as-
usual politics will inevitably lead to social democracy. But because the
political base for social democracy is larger and more powerful than the base
for hyper-targeted justice reinvestment, the grounds for optimism about the
former are much stronger than they are for the latter. And though the
evidence we have outlined here is by no means decisive, it gives us some
reason to think that social democracy could eventually emerge from U.S.
electoral politics.

CONCLUSION: TOWARD THE ABOLITION OF THE GHETTO

We have argued that the American carceral state will remain brutal so
long as ghettos are ubiquitous; and that the most feasible path to abolishing
the ghetto runs through social democracy. The first of these conclusions is a
corollary of The Principle of Less Eligibility; the latter follows from what we
have called The Efficiency-Feasibility Paradox.

In a capitalist democracy like the United States, social democratic
redistribution requires a majoritarian coalition of the electorate, or the
working-class, or both. In today’s United States, the majority of both the
electorate and the working-class is White. And so abolishing the American
ghetto will require building a multiracial coalition to fight inequality and
poverty. As Bayard Rustin argued more than fifty years ago,

239 See id. §§ 103, 408.

260 See KEES VAN KERSBERGEN & BARBARA V1S, COMPARATIVE WELFARE STATE POLITICS:
DEVELOPMENT, OPPORTUNITIES, AND REFORM 109-10 (2014). Even in the aftermath of the
1996 Welfare Reform, social spending on the AFDC shifted to other areas, including
childcare, job training, SNAP, and the Earned Income Tax Credit (EITC). Marianne Bitler &
Hilary Hoynes, The More Things Change, the More They Stay the Same? The Safety Net and
Poverty in the Great Recession, 34 J. LAB. ECON. S403, S424-S425 (2016). And social
programs with universal or broad-based eligibility criteria are more upwardly sticky than those
that are targeted toward a narrow demographic. See Walter Korpi & Joakim Palme, The
Paradox of Redistribution and Strategies of Equality: Welfare State Institutions, Inequality,
and Poverty in the Western Countries, 63 AM. SOC. REV. 661, 672—673 (1998).

261 Allan H. Meltzer & Scott F. Richard, 4 Rational Theory of the Size of Government, 89
J.PoL. EcoN. 914, 918-919 (1981).
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What is needed . . . is not only a program . . . but a political majority that will support
a program. ... . [N]othing less than a politically cionstituted nzlggority, outnumbering the
conservative forces, would be adequate to carry it through.”
What it will take to successfully unite this majority no one can be sure.
But this is the clearest path to realizing the positive aspirations of abolition,
as Du Bois first outlined them.***

262 Bayard Rustin, The Blacks and the Unions, in TIME ON TWO CROSSES: THE COLLECTED
WRITINGS OF BAYARD RUSTIN 24243 (2015).
263 Du Bors, supra note 1.
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